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The aims and values of 

‘criminal justice’

Let no-one be in any doubt, the rules of the game are changing. 
(Former Prime Minister Tony Blair, 5 August 2005).

Key issues:
The structure of the criminal justice system• 

Blurring civil and criminal boundaries: ASBOs and similar• 

Proving guilt and innocence: burden and standard of proof• 

Adversarial and inquisitorial approaches• 

Recent trends in crime and criminal justice• 

Packer’s ‘due process’ and ‘crime control’ models• 

The human rights approach to criminal justice• 

The managerial approach to criminal justice• 

Where do victims fi t into these approaches?• 

Our approach: the ‘freedom’ model• 

1.1 The nature and structure of 
‘criminal justice’

A book with a title as vague as ‘criminal justice’ should begin by saying what it is 
about. In thinking about criminal justice we all have our own images and assump-
tions. In this chapter we spell out our own assumptions. We also explain the theoreti-
cal framework within which we think criminal justice in England and Wales can most 
usefully be understood, criticised and reformed. We see the criminal justice system 
as a complex social institution1 which regulates potential, alleged and actual criminal 

1 See further Garland D, Punishment and Modern Society (Oxford: Clarendon Press, 1990) p 282.
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activity within limits designed to protect people from wrongful treatment and wrong-
ful conviction. In the I rst three editions of this book we focused mainly on police, 
prosecution and court powers and procedures in respect of alleged crime, resulting in 
either ‘diversion’ out of the system (eg, through the imposition of a police or prosecu-
tion caution) or court proceedings. But recent years have witnessed a reconI guration 
of criminal law and criminal justice in favour of crime pre-emption through risk man-
agement techniques.2 Underpinning this shiL  in orientation is the ideological view 
that public safety and the interests of victims should be given greater weight than civil 
liberties and the rights of suspects. It follows that while the determination of guilt and 
innocence is still hugely important, this must now be considered alongside the con-
trol of potential criminal activity through risk management devices such as dispersal 
and anti-social behaviour orders (see 1.2.2). In this section we introduce some of the 
key issues and tensions inherent in this reconI guration of ‘criminal justice’ and also 
discuss the key terms ‘criminal’ and ‘justice’. First we outline the structure and core 
terminology of the traditional English3 criminal process for readers unfamiliar with 
this jurisdiction, and explain how this relates to the organisation of this book.

1.1.1 The structure of the English criminal process

1.1.1.1 Criminal process
Anyone who thinks a crime may have been committed may (but need not)4 report this 
to a law enforcement body. As we will see in ch 7, there are many enforcement bodies. 
First, there are 43 ‘local’ police forces, roughly corresponding with local authority 
areas. Second, there are also some national police bodies such as the Serious Organised 
Crime Agency and the British Transport Police. P ird, many types of crime that would 
be called ‘administrative oQ ences’ in some other countries – eg health and safety viola-
tions, pollution, tax evasion – are dealt with by specialist agencies such as the Health 
and Safety Executive. In addition, a lot of ‘policing’ is done by private agencies, such as 
security I rms, which, like ordinary witnesses and victims, generally call in the police 
if they detect suspected crimes and want further action taken. P e police may seek to 
I nd evidence of guilt through the use of powers such as stop-search (see ch 2), arrest 
(ch 3), detention and interrogation (chs 4–5) and a variety of other non-interrogative 
means including electronic surveillance (ch 6). Enforcement bodies are not obliged 

2 P e extent to which this is merely a pendulum-like swing back to a risk management approach is debat-
able. See, for example, Bonner D, Executive Measures, Terrorism and National Security: Have the Rules of the 
Game Changed? (Aldershot: Ashgate, 2007).

3 By ‘English’ we actually refer to England and Wales. Scotland is somewhat diQ erent, but increasingly 
less so as the two systems are converging.

4 While this is a general principle, there are exceptions. For example, s 117 of the Anti-terrorism, Crime 
and Security Act 2001 (inserting s 38B into the Terrorism Act 2000) created the oQ ence of failing to disclose 
to the police information thought to be of material assistance either in preventing an act of terrorism or in 
the apprehension, prosecution or conviction of a person for an oQ ence involving the instigation, preparation 
or commission of an act of terrorism.
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to prosecute even if they have overwhelming evidence of guilt. If the police do wish 
to prosecute, they pass the case on to the Crown Prosecution Service (CPS). P e CPS 
decides whether to take matters further, and – if so – will prosecute, sometimes hiring 
specialist lawyers (barristers) for very serious cases. Specialised enforcement agen-
cies (such as the Health and Safety Executive) generally prosecute their own cases. 
Also, private policing bodies and individual victims may prosecute in their own right, 
though this is now unusual (see further ch 7).

All prosecuted cases start in the lowest (magistrates’) courts – or, where the defend-
ant is 18 or under, the youth courts (ch 9). In this lowest tier of the criminal courts, most 
cases are decided by a bench of three lay magistrates supported by a legal adviser, though 
increasingly professional judges (once referred to as stipendiary magistrates, but now 
known as District Judges) decide cases alone. Very serious cases are quickly transferred 
out of the magistrates’ and youth courts to the Crown Court (ch 10). Here proceedings 
are more formal, and there is a professional judge (and, in contested cases, a jury).

P e division of business between the magistrates’ courts and the Crown Court is 
determined by the initial legal classiI cation of an oQ ence as either ‘summary’ (triable 
in the magistrates’ courts only), ‘either-way’ (triable in either the magistrates’ courts 
or the Crown Court) or ‘triable on indictment only’ (triable only in the Crown Court). 
P e latter two types of oQ ence are sometimes lumped together under the label ‘indict-
able oQ ences’. Regardless of this classiI cation, most prosecuted cases are uncontested, 
because the defendant pleads guilty (ch 8).

People who are convicted of crimes may appeal to a higher court (ch 11): from the 
magistrates,/youth courts to the Crown Court (where a completely new hearing of 
the matter takes place) and/or the Court of Appeal; and from the Crown Court to 
the Court of Appeal. Exceptionally, a further appeal is sometimes allowed to the 
House of Lords (redesignated as the Supreme Court from 1 October 2009). Appeals to 
courts other than the Crown Court are generally restricted to points of law, although 
fresh evidence is sometimes admitted. Once normal appeal rights are exhausted the 
I nal avenue open to the convicted defendant is to persuade an administrative body, 
the Criminal Cases Review Commission (CCRC), that there is some fresh evidence or 
argument that, if put before an appeal court, would give rise to a real possibility of the 
conviction being overturned. If, following investigation, the CCRC accepts that there 
is such a possibility the case will be referred to an appellate court for determination. 

Convictions can be ‘quashed’ by the Court of Appeal if a defendant is found to 
have been denied a fair trial, as in cases where the police fail to disclose evidence that 
undermined the prosecution case. Such malpractice, if adjudged severe enough, is said 
to render the conviction ‘unsafe’, and to amount to a ‘miscarriage of justice’, although 
such breaches of due process do not necessarily mean that the defendants concerned 
are factually innocent of the crime in question.5 P is means that there are two main 

5 See the discussion by Naughton M, Rethinking Miscarriages of Justice: Beyond the Tip of the Iceberg 
(Basingstoke: Palgrave Macmillan, 2007).
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types of ‘wrongful conviction’ (which oL en overlap). One is where the defendant 
(whether actually guilty or not) is convicted unfairly; in most of these cases, the lack of 
fair trial makes it impossible to judge whether the defendant is guilty or not. P e other 
is where an innocent defendant is convicted (whether fairly or not). P e conviction 
through unfair means of those perceived or known to be actually innocent is the type 
of miscarriage of justice that gives rise to most public concern.

Public concern can also be aroused by the acquittal of those perceived to be guilty, 
and some have argued that such acquittals amount to a diQ erent kind of miscarriage 
of justice.6 P e CPS is sometimes allowed to appeal against acquittals, especially when 
there is an alleged error of law, such as a refusal to let a jury hear prosecution evidence 
because the trial judge considers that the police lacked the legal power to secure that 
evidence. In rare cases, where new and compelling evidence of guilt emerges, entirely 
fresh proceedings can be brought against someone previously acquitted.7

P e decisions of the higher appeal courts apply to all future cases with similar circum-
stances. In this way, the ‘common law’ is in a continual process of evolution.8 Another 
way in which common law is created in the criminal justice area is through challenges 
to the decisions of state agencies (‘judicial review’). For example, a victim of a crime can 
ask a court (usually the High Court, making this a civil, not a criminal, case) to rule on 
the lawfulness of a decision by the CPS not to prosecute. Again, such decisions set ‘prec-
edents’ that not only guide the decisions of courts, but also of enforcement agencies, 
thereaL er. Judicial review is one of a number of mechanisms that regulate the operation 
and policies of the criminal justice system. Others include government inspectorates 
and the Independent Police Complaints Commission (see ch 12).

An element of criminal justice which is oL en forgotten is criminal defence. Anyone 
arrested and taken to a police station is entitled to receive free legal advice from an 
accredited adviser (who is not necessarily a fully qualiI ed lawyer) either over the tele-
phone or in person. P e state also provides funding for free legal representation in 
the magistrates’ courts and the Crown Court subject to a means test and a merits test. 
P e former test means that middle class defendants (a relatively small proportion of 
the whole, leaving motoring oQ ences aside) generally pay for their own defence or 
represent themselves. P e latter test means that rich and poor alike must pay for their 
own legal representation for the more mundane charges (such as speeding oQ ences or 
television licence evasion) that form the majority of cases in the magistrates’ courts. 
P us a large proportion of defendants facing summary charges either represent them-
selves or rely on a duty solicitor present each day at court. In the Crown Court, by 

6 P en Prime Minister Tony Blair argued that: ‘It is perhaps the biggest miscarriage of justice in today’s 
system when the guilty walk away unpunished’ (cited and critiqued in Naughton, 2007: 21).

7 Criminal Justice Act 2003, part 10.
8 Britain has no criminal code. Legislation has been built up piecemeal, so courts have to I ll in the gaps 

more than in ‘civil law’ systems, thus creating case law (oL en known as ‘the common law’). Moreover Britain 
has no constitution to guide how gaps should be I lled. P is also means that case law is subordinate to legisla-
tion. Even if legislation contravenes the European Convention on Human Rights, which was enshrined in 
the law in 1998 (see 1.6) it is simply declared ‘incompatible’ rather than being rendered invalid.
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contrast, the overwhelming majority of defendants are relatively poor and face ser-
ious charges, and so are usually represented by solicitors and barristers at the state’s 
expense. Issues relating to criminal defence are dealt with throughout this book.

1.1.1.2 Civil and criminal boundary
It is di  ̀ cult to deI ne the diQ erence between ‘civil’ and ‘criminal’ matters. In general 
the former are dealt with in civil courts (district courts, county courts and the High 
Court), and are for individuals to pursue rather than the state. Many ‘wrongs’, such 
as torts (eg negligence) and breach of contract, are civil matters. It is not possible to 
prosecute or seek the state punishment of the wrongdoer, but the wronged person 
(the plaintiQ ) can sue with a view to obtaining a civil remedy, such as compensatory 
damages.

However the boundaries between the civil and criminal spheres are becoming 
increasingly blurred. First, some matters involving civil and criminal elements are 
most eQ ectively dealt with at one time. Domestic violence, in particular, may involve 
a crime (assault) which merits punishment but also an ongoing threat to safety neces-
sitating a civil injunction requiring the aggressor to keep away from the family home.9 
P e shiL  towards crime pre-emption encourages and reinforces this blending of civil 
and criminal justice. Second, while criminal courts normally punish for crimes, leav-
ing civil courts to compensate for loss,10 at the sentencing stage criminal courts fre-
quently order defendants to compensate victims. However, victims are reliant upon 
the prosecution to seek this on their behalf and are not able to participate in criminal 
proceedings in the way that they can in a civil claim. P ird, the actions (and inactions) 
of the criminal justice agencies such as the police and CPS can be subjected to scrutiny 
in the civil justice system through judicial review (as noted above), or an action for 
professional negligence or breach of the Human Rights Act 1998.

Finally, there are important new hybrid laws. Under the Proceeds of Crime Act 
2002 (consolidated by the Serious Crime Act 2007) civil courts may allow enforcement 
agencies to seize or retain property that is more likely than not to have been obtained 
criminally without having to prove anyone guilty of a crime.11 P en there are ‘civil 
behavioural orders’ that embody civil evidential standards, but are dealt with in crim-
inal courts. Over the last 12 years, around a dozen have been created (see table 1.1).12 
For example, under the Crime and Disorder Act 1998, as extended by subsequent legis-
lation, the police, local authorities, housing action trusts or registered social landlords 
can apply for an anti-social behaviour order (ASBO). Applications can be made to the 
magistrates’ court or as part of proceedings (such as for housing possession) in the 

 9 P ere is pressure to design processes, and even special courts, to deal with overlapping civil and crimi-
nal proceedings in domestic violence cases. See further ch 9.

10 Although, to muddy the waters further, civil courts sometimes award punitive damages.
11 Millington T and Williams S, ( e Proceeds of Crime (Oxford: OUP, 2007).
12 P is does not include other hybrid laws, such as civil protection orders for victims of domestic vio-

lence, that have criminal sanctions, and therefore criminal justice enforcement processes, for breach.
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county court.13 In either case the procedure involved is civil, not criminal.14 Although 
this means that hearsay evidence is admissible,15 the criminal – not civil – standard of 
proof is required (see 1.2.2 below). ASBOs are intended to prevent further ‘anti-social’ 
acts by the defendant, and can include prohibitions such as curfews, or commands to 
avoid certain places or individuals.16 Doing anything in breach of the order (whether 
otherwise criminal or not), without reasonable excuse, is a criminal oQ ence carrying 
a penalty of up to I ve years’ imprisonment. P e ASBO thus acts like a personalised 
criminal law, and one that has real bite.17 Over half of the 51 individuals who breached 
their ASBO and were taken to court in 2000 received a custodial sentence, including 
13 juveniles.18 By the end of December 2007 the total number of ASBOs imposed by 
courts had reached 14,975 of which 6,028 were known to have been imposed on those 
aged 10–17.19 P e blurring of civil and criminal law has thus facilitated a substantial 
expansion of formal state control of individuals. Further expansion has taken place 
through a reworking of the criminal law itself, as indicated below.

1.1.2 Criminal law and criminal behaviour
What is deI ned as criminal varies from society to society and across time. Take 
England and Wales in the I rst decade of the twenty-I rst century. Its criminal law is 
generally thought of as proscribing people and corporate bodies from culpably (ie, 
intentionally or recklessly) acting in particularly harmful or socially undesirable ways. 
However, much of such behaviour is not criminalised (invasions of privacy, police 
abuse of suspects’ rights, and the wasteful misuse of the earth’s resources are possible 
examples) and many feel that much of what is criminalised should not be (examples 
might be smoking cannabis and swearing by football fans). Moreover, the law crimi-
nalises many forms of behaviour where the actor has acted negligently or even, in 
the case of some strict liability oQ ences, where every care was taken to avoid harm. 

13 Criminal courts may also make an order of their own volition following normal criminal proceedings 
for an alleged oQ ence which resulted in conviction, but only in addition to the sentence given for that oQ ence: 
Crime and Disorder Act 1998, s 1C, as inserted by s 64 of the Police Reform Act 2002.

14 R (on the application of McCann) v Manchester Crown Court [2002] 4 All ER 593.
15 P e rule against hearsay evidence in criminal proceedings is designed to prevent a party using evi-

dence of an out-of-court statement for the purpose of proving the truth of any fact asserted in that statement. 
It ensures that direct evidence is given by those with personal knowledge of the relevant matters, thus allow-
ing cross-examination to take place, demeanour to be assessed, and so forth. See Roberts P and Zuckerman 
A, Criminal Evidence (Oxford: OUP, 2004) ch 12.

16 Appellate courts are edging their way to requiring ABSOs to be clear, precise, targeted at the relevant 
anti-social behaviour, and proportionate to the risk to be guarded against. See Dean Boness & ors [2005] 
EWCA Crim 2395. Despite this, less than 1% of all applications for ASBOs are rejected.

17 For a normative critique see Simester A and Von Hirsch A, ‘Regulating OQ ensive Conduct P rough 
Two-Step Prohibitions’ in Simester A and Von Hirsch A (eds), Incivilities: Regulating O/ ensive Behaviour 
(Oxford: Hart, 2006).

18 Campbell S, A Review of Anti-social Behaviour Orders (Home O  ̀ ce Research Study 236) (London: 
Home O  ̀ ce, 2002) p 76.

19 <http://www.crimereduction.homeo  ̀ ce.gov.uk/asbos/asbos2.htm> (accessed 5 January 2010).
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Table 1.1 Examples of civil orders introduced to tackle criminal and sub-criminal 
behaviour20

Title of Order
Behaviour to be 
Prevented Act

Duration of 
Order

Punishment for 
Breach

Anti-Social 
Behaviour Order 

Anti-social 
behaviour

Crime and 
Disorder Act 
1998

Min – 2 years
Max – 
indefi nitely 

Max – 5 years’ 
imprisonment 

Drinking Ban 
Orders

Drinking related 
anti-social 
behaviour

Violent Crime 
Reduction 
Act 2006

Min – 2 
months
Max – 
2 years

Max – Level Four 
Fine

Forced Marriage 
Protection Orders 

Forced 
marriages

Forced Marriage 
Civil Protection 
Act 2007

Max – 
indefi nitely

Contempt of 
Court – 2 years 
max

Non-Molestation 
Orders

Domestic 
violence

Domestic 
Violence, Crime 
and Victims Act 
2004

Max – 
indefi nitely

Max – 5 years’ 
imprisonment 

Parenting Orders Juvenile anti-
social behaviour 
or criminality

Crime and 
Disorder 
Act 1998 

Max – 12 
months

Max – Level Three 
Fine

Protection from 
Harassment Order

Stalking and 
general 
harassing behaviour

Protection from 
Harassment Act 
1997

Max – 
indefi nitely

Max – 5 years’ 
imprisonment 

Risk of Sexual 
Harm Orders 

Sexual offending Sexual Offences 
Act 2003

Min – 
2 years
Max – 
indefi nitely

Max – 5 years’ 
imprisonment 

Serious Crime 
Prevention Orders

Serious crime Serious Crime 
Act 2007

Max – 5 years Max – 5 years’ 
imprisonment 

Sexual Offences 
Prevention Order

Sexual offending Sexual Offences 
Act 2003

Min – 
5 years
Max – 
indefi nitely

Max – 5 years’ 
imprisonment 

Terrorist Control 
Orders

Terrorism Prevention of 
Terrorism 
Act 2005

12 months Max – 5 years’ 
imprisonment 

Violent Offender 
Orders 

Violent offending Criminal Justice 
and Immigration 
Act 2008

Min – 2 years
Max – 5 years

Max – 5 years’ 
imprisonment 

20 Brown K, ‘Charting the Expansion in the Number of Civil Orders to Tackle Criminal and Sub-Criminal 
Behaviour’ (unpublished). Many thanks to Kevin for permission to reproduce this table from his paper.
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Decisions concerning which acts are to be criminalised are sometimes based on 
coherently expressed principles supported by an informed consensus; more oL en they 
are the products of historical accident, political and administrative expedience, and 
shiL ing, incoherent ideological notions of the appropriate reach of the criminal law.21 
P us the recent lurch towards crime pre-emption is rel ected in the ‘general tendency 
to expand the boundaries of criminal liability . . . with growing emphasis on inchoate 
liability and oQ ences of preparation far removed from the perpetration of harm’.22 In 
the I rst nine years of the Labour Government (1997 to 2006) over 3,000 new criminal 
oQ ences were created. While many are either trivial or brought old laws up to date, 
many others criminalised previously lawful behaviour.23

Similar observations might be made about the way in which harmful (and poten-
tially harmful) behaviours are in practice identiI ed as criminal and responded to as 
such. For example, it may be that rowdy behaviour by unemployed scruQ y youths will 
be interpreted in quite a diQ erent way from that engaged in by university students 
following their I nal examinations. One person’s public disorder is another’s youthful 
high spirits. P ese kinds of interpretative decisions are also inl uenced by shiL s in ide-
ology. P us, for example, feminist writers and activists have raised public awareness 
of domestic violence to the point where many more victims and police o  ̀ cers now 
interpret what takes place within the ‘private’ sphere of the home as criminal.24 And 
the Government’s focus on ‘anti-social behaviour’ has probably increased awareness, 
intolerance and formal reporting to the police, of people and acts previously seen as 
merely irritating or unconventional.25

Since criminal laws and perceptions of criminality are social constructs it is not 
surprising that much criminal justice activity rel ects the interests of powerful groups 
and actors. P ere are many more criminal laws and regulatory resources aimed at 
harmful behaviour by individuals (particularly children and young people) than at 
harmful corporate activity, for example. And, as we shall see in ch 7, beneI ts fraud 
is prosecuted far more frequently than is tax fraud. Much criminal justice activity 
supports widely held social values while at the same time compounding wider social 
divisions and making no concessions for the social causes of crime.26 For example, 

21 See further Hillyard P, Pantazis C, Tombs S and Gordon D (eds), Beyond Criminology: Taking Harm 
Seriously (London: Pluto Press, 2004).

22 Virgo G, ‘Terrorism: Possession of Articles’ (2008) 67(2) CLJ 236.
23 Young R, ‘Street Policing aL er PACE’ in Cape E and Young R (eds), Regulating Policing (Oxford: Hart, 

2008).
24 See further, Wells C, ‘P e Impact of Feminist P inking on Criminal Law and Justice: Contradiction, 

Complexity, Conviction and Connection’ [2004] Crim LR 503.
25 Tonry M, Punishment and Politics: Evidence and Emulation in the Making of English Crime Control 

Policy (Cullompton: Willan, 2004) 57.
26 P us, measures to tackle ‘anti-social’ behaviour are oL en targeted on the most disadvantaged com-

munities and are about punitive responses rather than increased support (Brown A, ‘Anti-Social Behaviour, 
Crime Control and Social Control’ (2004) 43 Howard J Crim Justice 203; KoQ mann L, ‘Holding Parents to 
Account: Tough on Children, Tough on the Causes of Children’ (2008) 35(1) JLS 113. See, more generally, 
Cook D, Criminal and Social Justice (London: Sage, 2006).
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theL  laws protect poor people as well as wealthy people, but the prosecution and pun-
ishment of shopliL ing has a greater impact on the poor than the wealthy, and upholds 
the value of private property whilst ignoring (or even reinforcing) poverty.

In summary, the enforcement of the criminal law upholds social order for the bene-
I t of all, reinforces a hierarchical social order which beneI ts some while disadvantag-
ing others, and, in an unequal society, is bound to be morally problematic. Consensus 
and conl ict are thus likely to be interwoven in all attempts at ‘maintaining order’ and 
controlling crime.

1.2 Guilt and innocence

In a democracy, state punishment can be legitimately inl icted only on those found 
guilty of crime. P e criminal justice system insists on proof of guilt, rather than 
simply taking the word of the victim or the police. But proving guilt is not straight-
forward. If accused persons are truly criminal they will oL en be concerned to 
hide the truth. So should we always disbelieve them? Of course not – the police or 
prosecution witnesses may be mistaken, or they may be correct about some of the 
facts (for example, whether the accused punched someone) but simply not know 
other important details (for example, whether the punch was in self-defence). 
Occasionally prosecution witnesses themselves hide the truth, or even lie. P us 
David Carrington-Jones spent nearly seven years in prison for a rape he always 
denied, even though he knew this would make early release on parole unlikely. His 
conviction was quashed in 2008 when the Court of Appeal heard evidence that 
the complainant had a track-record of making unsubstantiated allegations of rape 
(against her step-father, brother, I ancé and a customer at work), two of which she 
later admitted were false.27

It follows that when accused persons dispute guilt it is as likely that they are innocent 
as guilty, unless there is evidence pointing one way or the other. And it is rare for that 
evidence to prove conclusively that someone is guilty, in the way we (oL en naively) expect 
scientiI c and medical tests to provide conclusive truth. P e only way to completely pre-
vent the conviction of the factually innocent would be to insist on incontrovertible proof, 
which would lead to very few (if any) convictions. P is was recognised by the Court of 
Appeal in Ward (1993) 96 Cr App Rep 1 when it said that criminal justice:

should be developed so as to reduce the risk of conviction of the innocent to an absolute 
minimum. At the same time we are very much alive to the fact that, although the avoidance 
of the conviction of the innocent must unquestionably be the primary consideration, the 

27 ( e Mail on Sunday, 16 October 2008. P e media frequently fuel a view that false allegations of rape are 
common. In fact there is no reliable evidence on the prevalence of false allegations, but they do undoubtedly 
occur. See Rumney P, ‘False Allegations of Rape’ (2006) 65(1) CLJ 128.
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public interest would not be served by a multiplicity of rules which merely impede eQ ective 
law enforcement’ (at 52).

P is judgment, however, fudges two key issues. No-one in their right mind would 
advocate a multiplicity of rules which ‘merely’ impeded eQ ective law enforcement. 
Rules protecting suspects from wrongful conviction, harsh treatment or invasions of 
privacy oL en do impede ‘eQ ective’ law enforcement, but, in a democracy, this price is 
seen as worth paying in order to protect the liberty and dignity of the individual sus-
pect. Second, does the Court of Appeal really mean that the risk of wrongful convic-
tion of the innocent should be reduced to an ‘absolute minimum’? P at vast numbers 
of guilty persons shall, if necessary to achieve this, go free?

Let us leave aside such rhetorical l ourishes and ask to what extent is the acquittal of 
the innocent defendant a priority of English criminal justice in fact? P e main theo-
retical safeguard oQ ered to suspects in the English system of criminal justice (and also 
under the European Convention on Human Rights) is the presumption of innocence. 
P is presumption I nds expression in the principle that guilt must be proved beyond 
reasonable doubt. P ere are two aspects to this principle; I rstly it places the burden of 
proof on the prosecution; and, secondly, it stipulates a high standard of proof.

1.2.1 The burden of proof
Viscount Sankey LC described the burden of proof in Woolmington v DPP28 as the 
‘golden thread’ which ran throughout criminal law. ‘No matter what the charge or 
where the trial, the principle that the prosecution must prove the guilt of the pris-
oner is part of the common law of England and no attempt to whittle it down can be 
entertained.’ In recognition of parliamentary supremacy over the courts, Lord Sankey 
noted, however, that this common law principle was subject to statutory exceptions. 
P ese are numerous; in the mid 1990s, Ashworth and Blake calculated that 219 out of 
the 540 indictable oQ ences in common use involved a shiL ing from the prosecution 
to the defence of the burden of proof in relation to some elements of the oQ ence. For 
example there are many prosecutions under s 5 of the Public Order Act 1986 for using 
threatening, abusive or insulting words or behaviour within the hearing or sight of 
a person likely to be caused harassment, alarm or distress thereby. All the prosecu-
tion need prove is that defendants did as alleged (not that any alarm, etc was caused). 
Accused persons then escape liability only if they can prove on the balance of prob-
abilities that their conduct was reasonable.

ShiL s in the burden of proof, sometimes referred to as a reverse onus, never require 
the defendant to prove something ‘beyond reasonable doubt’ but only, at most, ‘on 
the balance of probabilities’. Nonetheless, this means that a court can convict in cases 
where the defendant’s story is as likely to be true as false. P is might appear to be con-
trary to the European Convention on Human Rights (ECHR), Art 6(2) of which states 

28 Woolmington v DPP [1935] AC 462 at 481–2.
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that: ‘Everyone charged with a criminal oQ ence shall be presumed innocent until 
proved guilty according to law.’ But, following a European Court of Human Rights 
(ECtHR) ruling that reverse onuses did not necessarily violate the Convention,29 the 
House of Lords in Lambert30 stated that Art 6(2) permits a statute to place a burden of 
proof on a defendant, if that burden is proportionate to the aim being pursued, which 
must itself be legitimate. In determining these issues, a court must take account of 
such factors as the gravity of the conduct dealt with by the oQ ence in question, the 
justiI cation for placing a burden on the defendant, and the degree of di  ̀ culty in dis-
charging that burden. It follows that the courts will have to proceed on a case-by-case 
basis, deciding for each oQ ence whether a shiL  in burden is proportionate or not.

Parliament has responded to the human rights era supposedly ushered in by the 
Human Rights Act 1998 (which made ECHR rights enforceable within the domestic 
court system) by stipulating that some of the more serious statutory oQ ences which 
appear on their face to require the defendant to prove some matter should be read as 
only imposing a burden to adduce su  ̀ cient evidence to make the issue a live one. For 
example, when the main terrorism oQ ences were consolidated in the Terrorism Act 
2000 the opportunity was taken (in s 57(2)) to recast the oQ ence created by s 82 of the 
Criminal Justice and Public Order Act 1994 (possessing an article for suspected terror-
ist purposes) in precisely this way. Now, if a defendant adduces evidence su  ̀ cient to 
raise the issue that she or he had an item in their possession for a non-terrorist purpose 
then an acquittal must follow unless the prosecution proves beyond reasonable doubt 
that no such purpose existed. On the other hand a number of terrorist oQ ences were 
re-enacted with a shiL  in burden still in place. It is possible some of these reverse onus 
provisions will be successfully challenged, but many are undoubtedly here to stay.31

1.2.2 The standard of proof
If a court was allowed to I nd a person guilty on the balance of probabilities (the stand-
ard of proof generally applied in civil cases) then many more factually guilty persons 
could be successfully prosecuted, but so too could many more who were factually inno-
cent. If, on the other hand, it was required that guilt be proven beyond any doubt at all, 
whether reasonable or not, then few successful prosecutions could be brought. P is 
would protect people who were actually innocent, but would allow the vast majority of 
guilty suspects to escape conviction. P e standard of proof required (guilt beyond rea-
sonable doubt) amounts to a compromise between two potentially conl icting aims: to 
convict the guilty and acquit the innocent. P e particular standard chosen expresses a 
preference for erroneous acquittals over erroneous convictions.

29 Salabiaku v France (1988) EHRR 379.
30 Lambert [2001] 2 Cr App R 511. See also Attorney General’s Reference No 4 of 2002; Sheldrake v DPP 

[2004] UKHL 43.
31 See further, Dennis I, ‘Reverse Onuses and the Presumption of Innocence: In Search of Principle’ 

[2005] Crim LR 901.
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In recent years the Government, as part of the lurch towards pre-emption, has sought 
to reduce the practical impact of the standard of proof. For example, the Government 
had hoped that the civil standard of proof would be applied in initial ASBO proceed-
ings so that an order would be made if on the balance of probabilities it was found 
that a person had acted ‘anti-socially’. P ough the courts held that the implications of 
making an ASBO were su  ̀ ciently serious to justify the use of the criminal standard 
of proof,32 civil standards are still applied to the making of other civil orders that have 
criminal sanctions for breach.33

In any event the insistence that a crime or anti-social behaviour be proven ‘beyond 
reasonable doubt’ by the prosecution does little to protect defendants if that crime or 
behaviour is so vague or commonplace that almost anything could come within the 
deI nition. P us s 57 of the Terrorism Act 2000 makes it an oQ ence if the accused ‘pos-
sesses an article in circumstances which give rise to a reasonable suspicion that his 
possession is for a purpose connected with the commission, preparation or instigation 
of an act of terrorism’. P ere is no requirement to prove that possession was for such 
a purpose but only that there is a reasonable suspicion that this is so. As we shall see 
in ch 2, reasonable suspicion is an elastic concept that requires little by way of hard, 
objective evidence consistent with guilt. Note also that the terms ‘article’ and ‘con-
nected with’ could hardly be broader.34 Some might argue that breadth and elasticity 
is needed to enable the early disruption of activity which, if not pre-empted, might 
wreak large-scale death and destruction. But such pre-emptive thinking can also be 
seen in the deI nition of low-level crime. To take the ASBO example again, neither 
the behaviour which prompts the making of the order, nor the behaviour in breach of 
that order need be criminal in and of itself (although sometimes it is).35 Some ASBOs 
prohibit children from walking to their siblings’ school, thus putting parents needing 
to collect the latter into an impossible quandary. Others have prohibited people with 
suicidal tendencies from entering high buildings or jumping into rivers.36 Moreover, 
there is good reason to doubt that the high standard of proof beyond reasonable doubt 

32 R (on the application of McCann) v Manchester Crown Court [2002] 4 All ER 593.
33 For example restraining orders under the Protection from Harassment Act 1997. See Hipgrave v Jones 

[2005] 2 FLR 174. However, in Birmingham City Council v Sha: , Ellis [2008] EWCA 1186 a council sought an 
injunction where an ASBO would have been appropriate. It did this to try to avoid the criminal standard of 
proof, but the Court of Appeal said that in such circumstances the criminal standard should apply.

34 P e courts have ruled that paper and electronic documents and records fall within the deI nition of an 
‘article’: Rowe [2007] QB 975, but that, in the interests of legal certainty, there must be some direct connec-
tion between possession of the article and its use for terrorism: Zafar [2008] 2 WLR 1013. See also the preced-
ing sub-section for an explanation of how the defendant can place a much heavier burden on the prosecution 
of proving that no non-terrorist purpose existed.

35 In which case it can be argued an ASBO is inappropriate because it may be used to circumvent the 
maximum penalty for overlapping criminal oQ ences: Stevens [2006] EWCA 255.

36 Inappropriate and draconian uses of the orders against, for example, children, beggars, prostitutes 
and those with mental health problems, are becoming increasingly frequent. See further Macdonald S, ‘A 
Suicidal Woman, Roaming Pigs and a Noisy Trampolinist: ReI ning the ASBOs DeI nition of Anti Social 
Behaviour’ (2006) 69 MLR 183; Macdonald S and Telford M, ‘P e Use of ASBOS against Young People in 
England and Wales: Lessons from Scotland’ (2007) 27(4) Legal Studies 604.
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is actually applied in the courts, for less than 1% of applications for ASBOs (from 1999 
to 2005) were turned down.37

P ese problems also apply to ‘behaviour liable to cause a breach of the peace’ (see 
ch 3) and some unambiguously criminal oQ ences such as behaviour ‘likely to cause 
alarm or distress’.38 Police o  ̀ cers can ‘prove’ beyond reasonable doubt that some-
thing was ‘likely’ or ‘liable’ by stating that they believed it was likely or liable – no other 
witnesses are needed. A related police power, created by the Anti-social Behaviour Act 
2003, is the ‘dispersal order’. If the police designate an area a ‘dispersal zone’ (and over 
1,000 were so designated in England and Wales between 2004 and 2006) they can tell 
any ‘groups’ of two or more people to disperse if they believe a member of the public is 
likely to be harassed, alarmed or distressed by their continuing presence. It is a crimi-
nal oQ ence to not do as the police say.39

P e lesson to be drawn from this section is that, rather than be taken in by oratorical 
claims concerning supposedly fundamental principles, one must consider in detail 
the actual rules and their operation. We must, in other words, be alive to the possibil-
ity that the rhetorical goals of criminal justice are not necessarily the same as the goals 
that are actually pursued. In particular, we have seen that the recent shiL  towards 
preventive orders means that proof of guilt is not always a precondition of intrusive 
control by the agents of criminal justice.

1.3 Adversarial and inquisitorial theories 
of criminal justice

Evidence relating to guilt and innocence has to be gathered, put in some coherent 
order and then presented. P is is done in accordance with rules, principles and poli-
cies of criminal procedure and evidence. P ere are two broad approaches to criminal 
justice fact-I nding – the adversarial and the inquisitorial.40 P e adversarial principle 
that it is for the prosecution to bring a case to court and prove guilt is a characteristic 
of the English system and of other common law systems such as Australia, Canada and 
the USA. Civil law systems, such as France or Germany, are generally said to be based 
on inquisitorial principles.

37 Data obtained from Home O  ̀ ce website in April 2007 (thanks again to Kevin Brown for this 
reference).

38 Public Order Act 1986, s 5 (the defendant must have intended or been aware that his or her behaviour 
was threatening, abusive, insulting or disorderly). Further examples of the breadth of the criminal law are 
given in 10.4.

39 See further Crawford A and Lister S, ( e Use and Impact of Dispersal Orders (London: Policy Press, 
2007); Crawford A, ‘Dispersal Powers and the Symbolic Role of Anti-Social Behaviour Legislation’ (2008a) 
71(5) MLR 753.

40  ‘Popular’ or ‘informal’ justice, as found, for example, in African tribal systems, arguably represents a 
third broad approach. See further Vogler R, A World View of Criminal Justice (Aldershot: Ashgate, 2005).

01_Sanders_Chap01.indd   1301_Sanders_Chap01.indd   13 6/24/2010   3:25:46 PM6/24/2010   3:25:46 PM



 The aims and values of ‘criminal justice’

In an inquisitorial system the dominant role in conducting a criminal inquiry 
is supposed to be played by the court.41 A dossier is prepared to enable the judge 
taking the case to master its details. P e judge then makes decisions about which 
witnesses to call and examines them in person, with the prosecution and defence 
lawyers consigned to a subsidiary role. In some inquisitorial systems the dossier is 
prepared (in serious cases) by an examining magistrate (juge d’instruction), with 
wide investigative powers, but more frequently this is done by the prosecutor and 
police.

In the ‘pure’ adversarial system, by contrast, the burden of preparing the case for 
court falls on the parties themselves. P e judge (sometimes with a jury) acts as an 
umpire, listening to the evidence produced by the parties, ensuring that the proceed-
ings are conducted with procedural propriety, and announcing a decision at the con-
clusion of the case. If the parties choose not to call a certain witness, then however 
relevant that person’s evidence might have been, there is nothing the court can do 
about it. P e adversarial contest in court thus resembles a game in which truth might 
appear to be the loser.42 Indeed, it is sometimes said that adversarial systems focus on 
proof, and inquisitorial systems on truth.43 But this is too simplistic. Both systems are 
concerned with establishing the facts to the required degree of certainty,44 but they 
diQ er on the best way of achieving that end.

Adversarial theory holds that ‘truth is best discovered by powerful statements 
on both sides of the question’45 which are then evaluated by a passive and impartial 
adjudicator. P is recognises that the events leading up to a criminal oQ ence, and the 
intentions or knowledge of the parties involved, are always open to interpretation and 
dispute. P e danger in an inquisitorial system is that whoever conducts the investiga-
tion (whether the police, a prosecutor or an examining magistrate) will come to favour 
one particular view of the matter, and that this will inl uence the construction of the 
dossier. Material helpful to the accused may be excluded. P ere is also the danger that 
a trial judge, having formed an initial view of the case based on a reading of the dossier, 
will give too much weight to evidence adduced at the trial which is consistent with the 
pre-existing theory, and too little to that which conl icts with it:

In one study, two groups of professional judges were compared. P ey heard identical cases, 
but one group read the I le beforehand and the other did not. All of those who read the 

41 Our discussion here is of an ‘ideal type’ for in practice there are considerable diQ erences between sys-
tems which are labelled ‘inquisitorial’: Damaska M, ‘Evidentiary Barriers to Conviction and Two Models of 
Criminal Procedure: A Comparative Study’ (1973) 121 U Penn LR 506.

42 See Frankel M, ‘P e Search for the Truth: An Umpireal View’ (1975) 123 U Penn LR 1031.
43 See the critique of the adversarial system by a (then) Chief Constable, Pollard C, ‘Public Safety, 

Accountability and the Courts’ [1996] Crim LR 152, and the reply by Ashworth A, ‘Crime, Community and 
Creeping Consequentialism’ [1996] Crim LR 220.

44 It is in this sense that ‘truth’ must be understood in the discussion that follows. In reality, a criminal 
trial focuses on whether the evidence of guilt presented meets the ‘beyond reasonable doubt’ test. If it does 
not then that is the end of the matter, and the question of whether somebody else might have committed the 
oQ ence will not be examined further. 45 Ex p Lloyd (1822) Mont 70, 72 n.
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I le beforehand convicted the defendant. Only twenty-seven per cent of the others did 
so. P e prosecutor’s opinion and the documents supporting it strongly inl uenced prior 
expectations.46

In dossier-based systems the spoken word is so distrusted that once something is 
memorialised in the dossier it is hard to dislodge that later in, for example, a trial.47 Far 
better, according to the adversarial theory, that the judge remain impartial through-
out and allow the parties to put forward their interpretations of the facts and law in the 
way most favourable to them. By opening up a range of possible views, it is more likely 
that the ‘real truth’ will emerge:

P e arguments of counsel hold the case, as it were, in suspension between two opposing 
interpretations of it. While the proper classiI cation of the case is thus kept unresolved, there 
is time to explore all of its peculiarities and nuances.48

So, while inquisitorial systems are rightly portrayed as involving a pre-eminent com-
mitment to search for the truth, the way in which that search is conducted can shape the 
‘truth’ that is proclaimed in court. Adversarial systems, by contrast, with their empha-
sis on the parties proving their case, can lose sight of the truth for diQ erent reasons: one 
or both of the parties might deliberately suppress relevant evidence for tactical reasons, 
or engage in aggressive cross-examination designed to so humiliate or confuse a wit-
ness that their evidence will be perceived as unreliable.49 Or one party (almost invari-
ably the defendant) might lack adequate access to the resources or expertise needed 
to counterbalance the arguments of their opponent.50 In practice, there is no reliable 
evidence on which system is better at getting at the truth, nor is such evidence likely to 
be obtainable.51

Adversarial and inquisitorial models express diQ erent conceptions of how power 
should be allocated in society.52 P ese diQ erences result in the adversarial model 
attaching less weight to the goal of reliable fact-I nding than the inquisitorial model, 
not because that goal is seen as unimportant, but rather because of an acknowledge-
ment that the pursuit of other important aims necessarily implies a reduced relative 

46 McEwan J, ‘P e Adversarial and Inquisitorial Models of Criminal Trial’ in DuQ  A, Farmer L, Marshall 
S and Tadros V (eds), ( e Trial on Trial (Oxford: Hart, 2004) p 64. See further Fuller L, ‘P e Forms and 
Limits of Adjudication’ (1978) 92 Harv LR 353 at p 383.

47 Hodgson J, ‘Hierarchy, Bureaucracy and Ideology in French Criminal Justice’ (2002) 29 JLS 227.
48 Fuller (1978: 383). For an accessible exploration of this point see Jackson J and Doran S, Judge without 

Jury (Oxford: OUP, 1995) ch 3.
49 P is has been a particular problem in rape trials, where the adversarial model has come under par-

ticular attack. Temkin J, ‘Prosecuting and Defending Rape’ (2000) 27 JLS 219 at p 241 refers to defence bar-
risters’ cross examinations intended to ‘depict women as “sluts” so that juries would conclude that they were 
undeserving of the law’s protection . . . because they simply assumed it was their duty to do their utmost for 
their client’. 50 See generally McEwan (2004).

51 Redmayne M, Expert Evidence and Criminal Justice (Oxford: OUP, 2001) p 213, n 92.
52 See Damaska M, ( e Faces of Justice and State Authority (New Haven: Yale, 1986) and the accessible 

discussion by Jackson J, ‘Evidence: Legal Perspective’ in Bull R and Carson D (eds), Handbook of Psychology 
in Legal Contexts (Chichester: Wiley, 1995).
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weighting for ‘truth-discovery’.53 P e adversarial model assumes that the state is com-
mitted to proving cases against individual citizens in order to fulI l its duty of enforc-
ing the criminal law. In order to guard against the state abusing its powerful position, 
safeguards must be provided. One such safeguard is an expression of the constitu-
tional doctrine of the separation of powers: the state provides a forum in which one 
branch of government (the judicial, ie the criminal courts) considers the case built and 
presented by another (the executive, ie the police and the prosecution). P e passivity 
of magistrates and judges required by adversarial theory can also be seen as an expres-
sion of this mistrust of o  ̀ cial power, as can the use of lay people (juries and most 
magistrates) to deliver verdicts on guilt or innocence. P ese devices all seek, amongst 
other things, to guarantee the impartiality of adjudication.

P e adversarial model is also sensitive to the need to ensure that prosecution evi-
dence is collected by fair and lawful means. P us, for example, defence lawyers are 
meant to play an active part at the investigative stage of a criminal case (advising the 
suspect, applying for bail, and so forth) and there are limits on the length of time 
suspects can be held by the police for questioning. P e importance attached in an 
adversarial system to the integrity of the procedures followed in collecting evidence 
and proving guilt can also be seen in the development of rules of evidence aimed at 
promoting both the fairness and reliability of verdicts pronounced by a court.54

In the inquisitorial system, by contrast, the underlying assumption is that the state 
can be (largely) trusted to conduct a neutral investigation into the truth. P erefore 
safeguards such as passive adjudicators, a strict separation of investigative and adjudi-
cative powers, rules of evidence and defence lawyers are seen as less important. Many 
suspects are subjected to lengthy periods of pre-charge incarceration without access to 
legal advice. Leigh and Zedner have noted that ‘while nothing in French law requires 
the overuse of detention, a tendency to do so seems deeply ingrained in the legal cul-
ture and doubtless derives from a desire not to release a suspect until the truth has 
been ascertained’.55 All too oL en the supposed safeguard against oppressive police 
practices oQ ered by judicial or prosecution control of the investigation process is a 
chimera. According to the author of the most in-depth empirical study of the French 
system, judicial supervision does not involve a careful and impartial pursuit of alter-
native theories and lines of enquiry. Rather:

P e guilt of the suspect is presumed and denials are rejected. Evidence of violence commit-
ted on the suspect by the police was ignored and leL  for the defence to raise at court; the word 
of the victim or of the police was consistently preferred over that of the suspect; serious cases 
meant an almost automatic request for a remand in custody, even where the evidence was 

53 Damaska M, ‘Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A 
Comparative Study’ (1973) 121 U Penn LR 506 at 579–80, n 197.

54 See generally Roberts and Zuckerman (2004).
55 Leigh L and Zedner L, A Report on the Administration of Criminal Justice in the Pre-Trial Phase in 

England and Germany (Royal Commission on Criminal Justice, Research Study No 1) (London: HMSO, 
1992) p 53.
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thin. At trial, the most serious charge which the evidence might support was preferred: the 
public interest demanded that nothing should risk going unpunished.56

P e problem of abuse in the inquisitorial system, and doubts about the eQ ectiveness of 
the juge d’instruction, led to the abolition of this role in Germany in 1975. Corruption 
amongst investigative judges led to abolition in Italy in 1988, and substantial reforms 
to the French system were made in 1993 and 2000.57 Whether adequate safeguards 
for suspects in France were put in place as a result of these changes seems doubtful. 
Reforms to institutional arrangements are unlikely to achieve much so long as the 
prevailing legal culture assumes the guilt of suspects and prioritises the ‘community 
interest’ in the e  ̀ cient conviction of the guilty.58

In order to avoid giving the impression that everything in the English adversar-
ial garden is rosy, in the next section we supplement our account of the theoretical 
underpinnings of English criminal justice with a short account of its own weed-ridden 
history.

1.4 Recent trends in criminal justice and crime

In 1981, the Royal Commission on Criminal Procedure (the Philips Commission), origi-
nally set up because of the wrongful conviction of three youths for the murder of Maxwell 
Confait,59 published its blueprint for a ‘fair, open, workable and e  ̀ cient’ system.60 It rec-
ommended that there should be a ‘fundamental balance’ in criminal justice between the 
rights of suspects and the powers of the police.61 Although not all of its proposals were 
accepted, its report led to the Police and Criminal Evidence Act 1984 (PACE) and the 
Prosecution of OQ ences Act 1985. PACE, together with its associated Codes of Practice, 
provided, for the I rst time, a detailed legislative framework for the operation of police 
powers and suspects’ rights. P e 1985 Act created the Crown Prosecution Service to 
take over the prosecution function from the police. Lawyers, rather than the police, now 
have the I nal say on whether cases should be prosecuted. P e aim was, in part, to try to 
ensure that the defects in criminal procedure exposed by the ‘Confait AQ air’ – such as 
undue pressure on suspects to confess, the unavailability of legal advice for suspects in 

56 Hodgson J, ‘P e Police, the Prosecutor and the Juge D’Instruction’ (2001) 41 B J Crim 342 at 357. For 
full length treatment see Hodgson J, French Criminal Justice (Oxford: Hart, 2005).

57 See generally Jorg et al, ‘Are Inquisitorial and Adversarial Systems Converging?’ in Harding et al (eds), 
Criminal Justice in Europe (Oxford: Clarendon, 1995).

58 On the legal culture in France see Hodgson J, ‘CodiI ed Criminal Procedure and Human Rights: Some 
Observations on the French Experience’ [2003] Crim LR 165.

59 See the o  ̀ cial inquiry into what became known as the ‘Confait AQ air’: Report of an Inquiry into the 
Circumstances leading to the Trial of ( ree Persons on Charges arising out of the Death of Maxwell Confait 
and the Fire at 27 Doggett Road, London SE6 (HCP 90) (London: HMSO, 1977).

60 Royal Commission on Criminal Procedure (RCCP), Report (Cmnd 8092) (London: HMSO, 1981) 
para 10.1. 61 RCCP (1981) paras 1.11 to 1.35.
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police stations, and the absence of an independent check on police decisions – would be 
eliminated, thereby reducing the risk of further miscarriages of justice.

However, in the years following these Acts of Parliament, a string of similar cases 
came to light including the ‘Guildford Four’, the ‘Maguires’, the ‘Birmingham Six’, 
Stefan Kiszko, Judith Ward, the ‘CardiQ  P ree’, the ‘Tottenham P ree’, the Taylor sis-
ters, and the ‘Bridgewater Four’. Long terms of imprisonment were served by nearly 
all of the defendants in these cases. Paddy Nicholls, whose conviction was quashed on 
12 June 1998, served 23 years for the ‘murder’ of someone later shown to have almost 
certainly died of natural causes.62 P e causes of the miscarriages of justice varied from 
case to case, but common features were the suppression by the police and prosecution 
agencies of evidence helpful to the defence, incriminating evidence (including false 
confessions) secured from suspects by the police use of psychological pressure and 
tricks, deI ciencies in the production and interpretation of expert evidence, and the 
distortion, manipulation and occasional fabrication of prosecution evidence (again, 
including confession evidence).63 By implication, a further cause was the inadequate 
resources available to the defence to guard against or uncover these defects prior to 
conviction. For all these reasons, the adversarial truth-discovery mechanism of hear-
ing powerful arguments on both sides of the question had been undermined. Juries 
had understandably convicted on the basis of what had seemed in court to be over-
whelming prosecution cases.

Some of the people involved in these cases were tried before the changes in the 
law ushered in by the Philips Commission, but others (such as the ‘CardiQ  P ree’, 
where three young men were wrongly convicted of oQ ences connected with murder 
of a prostitute)64 were convicted under the new regime. Also, by July 1993, the convic-
tions of 14 people had been quashed because of irregularities by one particular group 
of police o  ̀ cers (the West Midlands Serious Crime Squad), most of these being post-
PACE cases.65 P e pressure created by these spectacular miscarriages led to the estab-
lishment of the Royal Commission on Criminal Justice (the Runciman Commission), 
which reported in 1993.66 Yet the Runciman Commission advocated few major 
changes to the criminal process, arguing that there was no reason to believe that the 
‘great majority’ of verdicts were ‘not correct’.67 Moreover, its  recommendations taken 

62 ( e Guardian, 13 June 1998.
63 For useful accounts of some of the main cases see Rozenberg J, ‘Miscarriages of Justice’ in Stockdale 

E and Casale S (eds), Criminal Justice under Stress (London: Blackstone, 1992), and ch 2 of Walker C and 
Starmer K (eds), Miscarriages of Justice (London: Blackstone Press, 1999).

64 P e real murderer was convicted in 2003, 11 years aL er their convictions were quashed. P ree wit-
nesses, who were bullied into giving false evidence against them, were jailed in 2008. P irteen serving and 
former police o  ̀ cers are, at the time of writing, facing charges of conspiracy to pervert the course of justice: 
( e Guardian, 22 December 2008, 4 and 9 March 2009.

65 Many of these cases are discussed in Kaye T, ‘Unsafe and Unsatisfactory?’ Report of the Independent 
Inquiry into the Working Practices of the West Midlands Police Serious Crime Squad (London: Civil Liberties 
Trust, 1991).

66 Royal Commission on Criminal Justice (RCCJ), Report (Cm 2263) (London: HMSO, 1993).
67 RCCJ (1993) para 23.
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overall favoured the interests of the police and prosecution agencies more than those 
of suspects.68

An obvious question raised by this sequence of events is whether the Runciman 
Commission was right to think that the framework established by PACE and the 
Prosecution of OQ ences Act 1985 was basically sound. One view is that something 
more than mere tinkering was needed if suspects were to be adequately protected, as 
indicated by continuing patterns of police malpractice and wrongful convictions.69 
An opposite view is that the mid 1980s legislation had already swung the pendulum so 
far in favour of safeguards for suspects that the ability of the police to bring criminals 
to justice had been unduly hampered, the occasional dramatic miscarriage or corrup-
tion case notwithstanding.

P e latter view prevailed under the Conservative Government in the years immedi-
ately following the publication of the Runciman Commission’s report. Taken together, the 
Criminal Justice and Public Order Act 1994, the Criminal Procedure and Investigations 
Act 1996, and the Police Act 1997 provided the police and prosecution with important 
new powers and signiI cantly reduced the rights and safeguards of suspects. P e Labour 
Government in power since 1997 has dismantled suspects’ rights and increased police 
powers at an even greater rate. P e torrent of legislation on the subject includes the Crime 
and Disorder Act 1998, the Youth Justice and Criminal Evidence Act 1999, the Regulation 
of Investigatory Powers Act 2000, the Police Reform Act 2002, the Anti-social Behaviour 
Act 2003, the Criminal Justice Act 2003, the Domestic Violence, Crime and Victims Act 
2004, the Clean Neighbourhoods and Environment Act 2005, the Serious Organised 
Crime and Police Act 2005, the Violent Crime Reduction Act 2006, the Serious Crime 
Act 2007, the Criminal Justice and Immigration Act 2008 and numerous anti-terrorism 
Acts. When former Prime Minister Blair said that ‘the rules of the game are changing’ (as 
quoted at the start of this chapter) he was not exaggerating.70 P ey are likely to continue to 
change over the next few years. Announcing a review of PACE, the Home O  ̀ ce Minister 
of State said its aim was ‘serving the needs of victims and witnesses and helping raise the 
e  ̀ ciency and eQ ectiveness of the police service’. Protecting suspects came low in a list 
of criteria for changing the law.71 P us the I nal consultation document contained a long 
list of proposed extra police powers (such as easier authorisation of lengthy detention 
of suspects, and more opportunities for police questioning of suspects) but no new or 

68 For critiques see Young R and Sanders A, ‘P e Royal Commission on Criminal Justice: A ConI dence 
Trick?’ (1994) 15 OJLS 435; McConville M and Bridges L (eds), Criminal Justice in Crisis (Aldershot: Edward 
Elgar, 1994) and Field S and P omas P (eds), Justice and EB  ciency? ( e Royal Commission on Criminal Justice 
(London: Blackwell, 1994) (also published as (1994) 21 JLS No 1).

69 For evidence of police and prosecution malpractice of a kind likely to contribute to miscarriages of 
justice see chs 2–7. For quashed convictions and successful civil actions against the police since the RCCJ 
reported, see chs 6 (at 6) and 11–12. For accounts of the most notorious miscarriages of justice uncovered in 
recent times, go to <http://www.innocent.org.uk/cases/index.html> (accessed 5 January 2010).

70 Although we should here note that the recent lurch towards ‘preventive’ anti-terrorist legislation has 
many historical precedents: Bonner (2007).

71 See Cape E, ‘Modernising Police Powers – Again?’ [2007] Crim LR 934 for discussion and detailed 
references to the Minister’s initial consultation document.
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strengthened rights for suspects.72 As this was issued in August 2008, we do not know yet 
how many of these proposals will be implemented.

We also need to consider briel y the crime problem. For if it is getting worse, the 
Government’s view that the ‘rules of the game’ remain overly generous to the accused 
may have some merit. But if crime rates are steady or in decline, and detection rates 
steady or rising, the Government’s position will be much weaker.

Trends in crime are measured in two ways. In addition to collating the crimes 
recorded by the police, the government also interviews large samples of adult house-
holders to estimate roughly how many crimes are not recorded (largely because many 
victims do not report crimes to the police). In 2007/08 there were around 10 million 
crimes in total (of which victims were aware). Just under 5 million of these crimes 
were recorded by the police. Perhaps to the surprise of many readers, on both meas-
ures this rel ects a drop on the previous year. Indeed, crime levels have fallen in most 
years since 1995, and are now around their 1981 level. P is is all true of serious as well 
as less serious crime. Of the I ve million ‘o  ̀ cial’ crimes, 1% are sexual oQ ences, 2% 
robberies, and nearly 20% other violent crime (in half of which there was no injury). 
Burglary constitutes another 12%. Most of the rest – that is, around two thirds of the 
total – consists of non-violent theL  and criminal damage. P e use of weapons (around 
one quarter of all violent crime) has remained stable over the last 10 years. P e police 
detected a higher proportion of ‘o  ̀ cial’ crime (28%) in 2007/8 than in the previous 
year (26%), though the absolute number of detections fell slightly.73 As the economic 
recession gets worse we might expect an increase in acquisitive crime. Figures for the 
last three months of 2008 are ambiguous. Most ‘o  ̀ cial’ crime continued to fall, apart 
from burglary, which rose by 4%. P e ‘uno  ̀ cial’ crime total remained stable, but per-
sonal theL s rose sharply (unlike burglary, which remained stable).74 To sum up, crime 
is falling or stable, and those who commit crime have a higher chance of being caught 
than previously. P e crime problem, then, while always a matter of concern, provides 
no more reason now than it did several years ago to strengthen police powers and 
reduce the rights of suspects. Much the same can be said of terrorism. England and 
Wales has for centuries experienced occasional acts of terrorism as well as more con-
certed terrorist campaigns and it is arguable that the threat now posed by Al-Qaeda 
and other fundamentalist groups is not qualitatively diQ erent from that, say, posed in 
the 1970s and 1980s by the provisional Irish Republican Army (IRA).75 To the extent 

72 Home O  ̀ ce, PACE Review: Government proposals in response to the Review of the Police and Criminal 
Evidence Act 1984 (London: Home O  ̀ ce Policing Powers and Protection Unit, 2008).

73 Kershaw et al, Crime in England and Wales, 2007/8 (Statistical Bulletin 07/08) (London: Home O  ̀ ce, 
2008). For a short but excellent discussion see Reiner R, ‘Success or Statistics? New Labour and Crime 
Control’ (2007) 67 Criminal Justice Matters 4.

74 Home O  ̀ ce (2009c) Crime in England and Wales: Quarterly Update to December 2008 (London: Home 
O  ̀ ce Statistical Bulletin 06/09).

75 See Feldman D, ‘Human Rights, Terrorism and Risk: P e Roles of Politicians and Judges’ [2006] PL 
364 at 367–70; Bonner (2007: 8–10). For a contrary view see Greer, S ‘Human Rights and the Struggle against 
Terrorism in the United Kingdom’ (2008) 2 EHRLR 163.
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that the threat is novel (for example, the use of suicide bombers), most of the laws 
passed to counter it seem unlikely to be eQ ective. P e avalanche of anti-terrorist laws 
passed in recent years cannot be justiI ed by the facts, however brute some of those 
facts may appear to be.76

More fundamentally, decisions about how much power to give the police and pros-
ecution agencies can never be factually determined but rather express value choices 
about the appropriate goals of criminal justice, the order in which they should be pri-
oritised, and the appropriate means to achieve them. Is there any way of clarifying the 
implications of such choices, thus providing us with the normative material we need 
in order to come to a more rational decision about the appropriate means and ends of 
criminal justice?

P ese were the kinds of problem which, over 30 years ago, an American writer, Herbert 
Packer, tackled when he developed his two models of the criminal process: due process 
and crime control.77 P ese models have been used by many commentators on criminal 
justice as tools of analysis.78 P ey have also been subjected to much criticism. In the next 
section we explain the models, and comment on their strengths and weaknesses.

1.5 Crime control and due process

Packer developed his models in order to illuminate what he saw as the two conl ict-
ing value systems that competed for priority in the operation of the criminal proc-
ess. Neither purported to describe any speciI c system, and neither was to be taken as 
the ideal. Rather, they represented extremes on a spectrum of possible ways of doing 
criminal justice. Use of the models enables one to plot the position of current criminal 
justice practices at each stage of the criminal process, as well as to highlight the direc-
tion of actual and foreseeable trends.

1.5.1 Crime control
In this model the repression of criminal conduct is viewed as by far the most important 
function to be performed by the criminal process. In the absence of such repression, a 

76 For a measured analysis see Greer (2008).
77 Packer H, ( e Limits of the Criminal Sanction (Stanford: Stanford UP, 1968) ch 8.
78 See, for example, McConville M and Baldwin J, Courts, Prosecution, and Conviction (Oxford: Clarendon, 

1981) pp 3–7; PadI eld N, Text and Materials on the Criminal Justice Process 3rd edn (London: LexisNexis, 
2003) pp 27–30 and the I rst edition of this book. For reI nements and other approaches see, for exam-
ple, Bottoms A and McClean J, Defendants in the Criminal Process (London: Routledge, 1976) pp 226–32; 
King M, ( e Framework of Criminal Justice (London: Croom Helm, 1981) ch 2, Norrie A, ‘ “Simulacra of 
Morality?” Beyond the Ideal/Actual Antinomies of Criminal Justice’ in DuQ  A (ed), Criminal Law: Principle 
and Critique (New York: CUP, 1998), Roach K, ‘Four Models of the Criminal Process’ (1999a) 89 J Crim Law 
and Criminology 671 and the rest of this book.

01_Sanders_Chap01.indd   2101_Sanders_Chap01.indd   21 6/24/2010   3:25:48 PM6/24/2010   3:25:48 PM



 The aims and values of ‘criminal justice’

general disregard for the criminal law would develop and citizens would live in con-
stant fear. In order to uphold social freedom, the model must achieve a high rate of 
detection and conviction. But because crime levels are high and resources are limited 
the model depends for success on speed and on minimising the opportunities for chal-
lenge. Formal fact-I nding through examination and cross-examination in court is 
slow and wasteful. Speed can best be achieved by allowing the police to establish the 
facts through interrogation. To further guarantee speed, procedures must be uniform 
and routine, so that the model as a whole resembles a conveyor belt in its operation.

P e quality control in this system is entrusted in large measure to the police. By the 
application of their expertise the probably innocent are quickly screened out of the 
process while the probably guilty are passed quickly through the remaining stages 
of the process. Indeed, the model goes further in claiming that the pre-trial admin-
istrative processes are more likely to produce reliable evidence of guilt than formal 
court procedures. P e ideal mechanisms for truncating these procedures are guilty 
pleas. P ey eliminate lengthy and expensive trials. P e police will thus seek to extract 
confessions from those whom they presume to be guilty as this makes it very di  ̀ cult 
for the suspect to do other than admit guilt at court. For as Packer79 concludes of the 
crime control model, ‘when reduced to its barest essentials and operating at its most 
successful pitch, it oQ ers two possibilities: an administrative fact-I nding process lead-
ing (1) to exoneration of the suspect or (2) to the entry of a plea of guilty’.

P e crime control model accepts that some (but not many) mistakes will be made in 
identifying the probably guilty and the probably innocent, and considers this a price 
worth paying for the e  ̀ cient repression of crime. On the other hand, if too many 
guilty people escaped liability, or the system was perceived to be generally unreli-
able (as would be the case if it was shown that innocent people were being prosecuted 
on a large scale) then the deterrent e  ̀ cacy of the criminal law would be weakened. 
Limited safeguards against miscarriages of justice, including an appellate system, are 
therefore accepted as necessary, but primarily in order to promote conI dence in the 
system. ConI dence is promoted in part by displaying conI dence in itself, so cases are 
regarded as closed following verdicts in all but the most compelling circumstances.

While the crime control model can tolerate rules forbidding illegal arrests or coer-
cive interrogations (since such rules might promote reliability) those rules should 
not be enforced through the exclusion, in court, of illegally obtained evidence, or the 
quashing of convictions simply because the rules have been breached. To let the guilty 
go free on such technicalities undermines crime control to an unacceptable extent.

1.5.2 Due process
P e due process model lacks conI dence in informal pre-trial fact-I nding processes. 
Many factors may contribute to a mistaken belief in guilt resulting in the production 

79 Packer (1968: 162–3).
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of unreliable evidence against the suspect. For example, witnesses to disturbing events 
tend to make errors in recollecting details, or may be animated by a bias that the police 
either encourage or will not seek to discover. Similarly, confessions by suspects in 
police custody are as likely to signify psychological coercion by o  ̀ cers convinced 
they have apprehended the right suspect as they are to demonstrate guilt. Due process 
therefore insists on formal, adjudicative, adversary fact-I nding processes in which the 
case against the accused is tested before a public and impartial court.

Because of this concern with error, the due process model also rejects the crime 
control desire for I nality. P ere must always be a possibility of a case being reopened 
to take account of some new fact that has come to light since the last public hearing. 
Unlike crime control, the due process model insists on the prevention and elimination 
of miscarriages of justice as an end in itself: ‘P e aim of the process is at least as much 
to protect the factually innocent as it is to convict the factually guilty.’80

Other values upheld by the due process model include the primacy of the individual 
citizen, and thus the complementary need for limits on o  ̀ cial power. Controls are 
needed to prevent state o  ̀ cials exercising coercive powers in an oppressive manner 
even if this impairs the e  ̀ ciency of the system. In certain situations, concern with 
abuse of power in the due process model takes precedence over reliability. Suppose, for 
example, that the police had illegally obtained evidence that established that a suspect 
had almost certainly committed a murder. P e due process model would insist that 
the evidence be excluded at trial; if there was no other evidence of guilt, the suspect 
would walk free because of the procedural irregularity. It is only by demonstrating to 
o  ̀ cials that there is nothing to be gained by abusing power and breaking rules that 
adherence to them can be guaranteed. P e due process model is also concerned with 
the upholding of moral standards as a matter of principle. In the belief that an impor-
tant way to encourage and a  ̀ rm law-abiding behaviour is by example, unlawfully 
obtained evidence has to be excluded.81 To do otherwise would be to undermine the 
moral condemnation which is meant to be conveyed by a I nding of guilt.82

P e due process model also upholds the ideal of equality – that everyone should be 
placed in the same position as regards the resources at their disposal to conduct an 
eQ ective defence of a criminal charge. P us, whenever the system aQ ords a theoret-
ical right for a lawyer to advise or represent a client, the due process model insists that 
those who cannot aQ ord a lawyer should be provided with one for free. Lawyers play a 
central part in this model since they should bring into play the remedies and sanctions 
which due process oQ ers as checks against the operation of the system.

Finally, the due process model is sceptical about the morality of the criminal sanc-
tion. It notes that in practice this sanction is used primarily against the psychologically 
and economically impaired. To seek to condemn and deter these people for their 

80 Packer (1968: 165). 81 Packer (1968: 231–2).
82 In his ‘reconstruction’ of Packer’s models, Aranella (1996: 21), points out that: ‘A public trial, if fairly 

conducted, sends its own message about dignity, fairness, and justice that contributes to the moral force of 
the criminal sanction.’
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supposedly free-will decision to breach the criminal law smacks of cruel hypocrisy, 
particularly when there is a failure to provide for the individualised and humane reha-
bilitation of oQ enders. ‘In short’, as Packer (1968: 171) puts it, ‘doubts about the ends 
for which power is being exercised create pressure to limit the discretion with which 
that power is exercised’.

At the risk of oversimpliI cation, one can summarise the main conl ict in values 
between the two models in the following way. Crime control values prioritise the con-
viction of the guilty, even at the risk of the conviction of some (fewer) innocents, and 
with the cost of infringing the liberties of suspects to achieve its goals; while due process 
values prioritise the acquittal of the innocent, even if risking the frequent acquittal of 
the guilty, and giving high priority to the protection of civil liberties as an end in itself. 
Further, whereas due process seeks to maximise adversarialism by introducing obstacles 
and hurdles for the prosecution to surmount at every stage, crime control seeks ways of 
ensuring that the adversarial contest never gets beyond the encounter between the police 
and the suspect in the police station. Due process and adversarial ideology thus can 
work harmoniously together, whereas crime control values tend to subvert adversarial 
procedures. Indeed, with its emphasis on trusting the police and prosecution to get at 
the truth in a reliable manner, the crime control model expresses some of the ideological 
elements which underpin the inquisitorial model. Both models employ powerful argu-
ments and Packer (1968: 154) himself suggested that anyone who supported one model 
to the complete exclusion of the other ‘would be rightly viewed as a fanatic’.

1.5.3 What are the goals of crime control and 
due process?

Some criticisms of Packer’s analytical framework (and how it has been used) derive from 
a misunderstanding about the goals and values each model encompasses.83 Ashworth 
and Redmayne, for example, suggest that the ‘models might be reconstructed so as to 
suggest that crime control is the underlying purpose of the system, but that pursuit 
of this purpose should be qualiI ed out of respect to due process; or so as to suggest 
that crime control and due process should be recognized as the two main objectives 
of the system’.84 Similarly Smith argues that ‘the Crime Control Model is concerned 
with the fundamental goal of the criminal justice system, whereas the Due Process 
Model is concerned with setting limits to the pursuit of that goal. Due Process is not 
a goal in itself.’85 P ese criticisms place too much weight on the labels Packer applied 
to his models. In particular, it is mistaken to regard the due process model as merely 
a negative model in which the only aim is to protect suspects. P e two models share 

83 For fuller discussion of abuse of Packer’s models see Roberts P, ‘Comparative Criminal Justice Goes 
Global’ (2008) 28 OJLS 369 at 378–9, and the third edition of this work at pp 22–5.

84 Ashworth A and Redmayne M, ( e Criminal Process 3rd edn (Oxford: OUP, 2005) p 39.
85 Smith D, ‘Case Construction and the Goals of Criminal Process’ (1997a) 37 BJ Crim 319 at 335. See, to 

similar eQ ect, Aranella (1996: 19), and Damaska (1973: 575).
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much common ground including the assumptions that the ‘criminal process ordinar-
ily ought to be invoked by those charged with the responsibility for doing so when it 
appears that a crime has been committed’ and that ‘a degree of scrutiny and control 
must be exercised with respect to the activities of law enforcement o  ̀ cers, . . . the secu-
rity and privacy of the individual may not be invaded at will’.86 It thus follows that both 
models incorporate the belief that law enforcement is socially desirable87 (because of 
its crime preventive eQ ects) and both incorporate the belief that there must be some 
limits to the power of the government to pursue this underlying aim. P e diQ erence 
between the models, put simply, is that they represent diQ erent points of view about 
what those limits should be.

Choongh criticises Packer from an empirical standpoint, arguing that neither of 
his models adequately explains the experiences of a signiI cant minority of those who 
are arrested and detained at the police station. For these detainees there is never any 
intention by the police to invoke the criminal process:

Arrest and detention is not, for this group of individuals, the stepping stone onto Packer’s 
conveyor belt or the I rst stage of an obstacle course. It represents instead a self-contained 
policing system which makes use of a legal canopy to subordinate sections of society viewed 
as anti-police and innately criminal.88

He argues that the police are here operating a ‘social disciplinary’ model, which 
encompasses the belief that:

an acceptable and e  ̀ cient way to police society is to identify classes of people who in vari-
ous ways reject prevailing norms because it is amongst these classes that the threat of crime 
is at its most intense . . . the police are then justiI ed in subjecting them to surveillance and 
subjugation, regardless of whether the individuals selected for this treatment are violating 
the criminal law at any given moment.89

However, Packer was constructing models of the criminal process, not of policing; it is 
not surprising that ‘social disciplining’ was not central in his analysis. Policing encom-
passes many activities: maintaining surveillance over public space, quelling disorder, 
responding to emergencies, rescuing pets, I nding missing persons, directing tra  ̀ c 
and so on. Only some of these are associated with controlling crime and even fewer 
are necessarily related to the formal criminal process. What Choongh’s work usefully 
does is highlight the way in which the police sometimes use resources provided by the 
criminal process (such as interrogation powers) to pursue some part of the broader 
police mission. Nonetheless, Packer was too astute an observer to have overlooked that 

86 Packer (1968: 155–6).
87 Note the comment by Packer (1968: 163) that the due process model ‘does not rest on the idea that it is 

not socially desirable to repress crime, although critics of its application have been known to claim so’. See 
also DuQ  P, ‘Crime Control, Due Process and “P e Case for the Prosecution” ’ (1998) 38 BJ Crim 611.

88 Choongh S, ‘Policing the Dross: A Social Disciplinary Model of Policing’ (1998) 38 BJ Crim 623 at 
p 625.

89 Choongh (1998: 627). See also Choongh S, Policing as Social Discipline (Oxford: Clarendon, 1997).
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police powers could be used to subject whole classes of people to surveillance and sub-
ordination.90 P us he noted that the crime control model rejected the due process idea 
that arrest should only be allowed when there was reason to believe that a speciI c indi-
vidual had committed a speciI c crime.91 Rather, ‘people who are known to the police 
as previous oQ enders should be subject to arrest at any time for the limited purpose of 
determining whether they have been engaging in anti-social activities . . . ’92 Secondly:

anyone who behaves in a manner suggesting that he may be up to no good should be sub-
ject to arrest for investigation: it may turn out that he has committed an oQ ence, but more 
importantly, the very fact of stopping him for questioning, either on the street or at the sta-
tion house, may prevent the commission of a crime. As a third instance, those who make a 
living out of criminal activity should be made to realise that their presence in the commu-
nity is unwanted if they persist in their criminal occupations; periodic checks of their activ-
ity, whether or not this involves an arrest, will help to bring that attitude home to them.93

Packer clearly linked these forms of ‘social disciplining’ to the ultimate goal of con-
trolling crime. So does Choongh, albeit unwittingly.94 P e type of ‘social disciplining’ 
documented in Choongh’s work highlights an important strand of crime control ide-
ology but does not justify the construction of a new model of the criminal process.

We have now clariI ed what adherents to crime control and due process models see 
as the purpose of criminal justice. Whether one believes the system is (or should be) 
governed predominantly by due process or crime control values, the purpose of the 
system would (or should) remain the same: to control crime, but with some protec-
tions for suspects. Where one locates an actual criminal process on the spectrum of 
possibilities represented by the two models depends largely on the nature and extent 
of those protections.

1.5.4 English criminal justice: due process or 
crime control?

P e English criminal justice system, like the American, is usually characterised as one 
which emphasises adversarial procedures and due process safeguards. In terms of the 
formal structure we can observe these safeguards intensifying as a person’s liberty is 
progressively constrained.95 P e least constraining exercise of police power is simple 
questioning of someone who is merely a citizen, not a suspect. Since the questions are 
not aimed at incriminating the individual no due process protections are needed, but 

90 Packer (1968: 178), also noted that the criminal law itself might be so vaguely deI ned (eg, vagrancy and 
disorderly conduct laws) as to make ‘social disciplining’ lawful. 91 Packer (1968: 176).

92 Packer (1968: 177). Compare with Choongh (1998: 628): ‘Having arrested individuals once, this in 
itself becomes reason for keeping them under surveillance . . . an individual becomes permanently suspect 
rather than a suspect for a particular oQ ence.’ 93 Packer (1968: 177).

94 See Choongh (1998: 629, 632) for example.
95 All the points made in this sub-section are discussed in later chapters, at which point supporting refer-

ences are provided.
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no compulsion can be exercised either. P e police are here in an information-gather-
ing or inquisitorial mode.

As soon as the police have any reason to suspect the individual an ‘adversarial’ rela-
tionship is formed; the citizen becomes a suspect. P e police now have the task of col-
lecting evidence of what they believe the suspect has done so that this can be proven 
to the satisfaction of the courts. To assist them in this task the law provides them with 
various powers and, in order to guard against the misuse of these powers, due process 
protections begin. In general, only if there is ‘reasonable suspicion’ can coercive powers 
be exercised to search or to arrest a suspect. On arrest the suspect is usually taken to a 
police station and detained. P is requires further due process justiI cation because civil 
liberties are further eroded by detention and its associated procedures such as interro-
gation and strip-searches. Only if detention is adjudged to be ‘necessary’ (ie, in a broad 
sense of furthering the investigation) can it be authorised. If detention is authorised, 
further forms of due process protection come into play, such as the right to legal advice. 
In order to charge and prosecute a detainee, more evidence is required and further 
protections are provided – vetting of the case by the CPS and a grant of legal aid to pre-
pare a defence. In order to convict there must be yet more evidence (proof beyond a rea-
sonable doubt). P e increasingly stringent nature of these protections is in accordance 
with Packer’s portrayal of due process as an obstacle course with each successive stage 
presenting impediments to carrying the citizen any further along the process. P is 
should mean that few factually innocent persons are found legally guilty, or are carried 
too far down the course, but it will also mean that many factually guilty persons will be 
ejected from the system for lack of the required standard of evidence.

If we look at the way the system actually operates, however, it displays certain fea-
tures characteristic of a crime control model. Decisions to arrest and stop-search are 
oL en made on police instinct rather than reasonable suspicion, detention for the pur-
pose of obtaining a confession is habitually and uniformly authorised, and there are 
huge incentives to confess and plead guilty. Perhaps most telling is the fact that the 
great majority (over 90%) of defendants whose cases proceed to trial plead guilty and 
forego their right to an adversarial battle. P e prosecution evidence is not tested, and 
‘proof ’ beyond reasonable doubt is constituted by the plea itself. P e probability in such 
a system is that many more factually innocent persons will be found legally guilty, and 
that many more factually guilty persons will be convicted, than if the system actu-
ally operated in the formal manner described earlier. In Packer’s imagery, the system 
operates as a conveyor belt, moving suspects through a series of routinised procedures 
which lead, in the vast majority of those cases that reach court, to conviction.

Packer’s conclusion96 in the American context was that the actual operation of the 
criminal process conformed closely to crime control, but that the law governing that 
process (as developed, in particular, by the Supreme Court) expressed due process 
ideology. He identiI ed a gap, in other words, between the law in books and the law 

96 Packer (1968: 239–40).
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in action. But as Packer himself pointed out, it was perfectly possible for the Supreme 
Court to change tack and develop case law which expressed crime control values. If 
the rules themselves were in harmony with the crime control model, then there would 
be no need for the police to break them in order to achieve their central goal (if such it 
is) of repressing crime e  ̀ ciently. P e only gap that would then exist would be between 
the law in books and due process ideology.

P e question of where on the spectrum between crime control and due process 
English criminal justice is today to be located must, therefore, take account of both the 
formal law as laid down in statutes and case law, and the actual operation of the sys-
tem by o  ̀ cials operating within that legal framework. P e I rst edition of this book, 
published in 1994, attempted to do this and concluded that the criminal process was 
far more oriented towards the crime control model than surface appearances might 
suggest, that there was a historical driL  towards the crime control model, but that 
due process inspired safeguards remained, and would continue to remain, important. 
Subsequent events have conI rmed that assessment, although the driL  towards crime 
control has accelerated. For example, we shall see in the next chapter that many stop-
search powers can be used lawfully even without reasonable suspicion.

Packer’s models are the most enduring theoretical framework of criminal justice.97 
However, Packer’s models do not identify all the major interests in the criminal proc-
ess, nor all the major conl icts between them. Although still valuable, these models 
constitute an inadequate framework for the analysis of criminal justice. P e most 
inl uential alternative is the human rights approach.

1.6 The fundamental (human) rights approach

P e human rights approach starts from the position that citizens are rational, rights-
bearing subjects. State power must therefore be subject to limits that respect the dignity 
of the individual. It follows that ‘balancing’ of conl icting criminal justice aims and 
interests should not be driven by consequentialist calculations of which set of arrange-
ments would produce the most overall beneI t to society. Rather, individual rights must 
be assigned some special weight in the balancing process. P e goal of bringing cases to 
eQ ective trial in the service of crime control is authoritatively constrained by human 
rights principles instead of (as in Packer’s models) merely compromised to a varying 
extent by conl icting due process principles.98 P is philosophical position has been 
translated into positive law as a result of the United Nations Declaration of Human 
Rights (1948) and various regional human rights instruments. For the UK, human 
rights law derives from the European Convention on Human Rights (ECHR).

97 Roach K, Due Process and Victims’ Rights: ( e New Law and Politics of Criminal Justice (Toronto: 
University of Toronto Press, 1999b). 98 Ashworth and Redmayne (2005: 28–37).
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P e UK has been bound at the international level by the ECHR since 1953.99 For over 
40 years thereaL er, breaches of the rights set out in the Convention could only be chal-
lenged directly before the European Court of Human Rights (ECtHR) in Strasbourg. 
If the Court ruled that a breach had occurred the UK was obliged to amend the oQ end-
ing law or practice. P e recognition that this procedure was cumbersome, slow and 
embarrassing to domestic political and judicial elites eventually led to the passing 
of the Human Rights Act 1998.100 P is requires British courts to take account of the 
Convention and the decisions of the European Court. If a common law precedent is 
found to be inconsistent with the Convention, the latter must be followed. P e position 
with statutes is diQ erent, rel ecting a concern to maintain the supremacy of Parliament 
over the courts. P us, statutory provisions should be interpreted so far as is possible 
in accordance with the ECHR, and the House of Lords has repeatedly emphasised the 
radical and expansive nature of this interpretive obligation.101 But if a court I nds that 
a UK statute cannot be interpreted in accordance with the Convention, the court may 
make a ‘declaration of incompatibility’. P is does not invalidate the oQ ending legisla-
tion. A new ‘fast-track’ procedure allows (but does not require) Parliament to amend 
the incompatible legislation.102

P e rights enshrined in the ECHR and elaborated through decisions of the ECtHR 
thus provide us with criteria with which to evaluate our criminal justice system. P ere 
are a number of problems with using them in this way though.

1.6.1 Vagueness and inconsistency
Many ECHR rights are vague in the sense that their scope is uncertain. Take, for exam-
ple, the Art 3 prohibition of inhuman or degrading treatment. Is it degrading to be 
arrested in public, or to have saliva scraped from inside one’s mouth, for example? P is 
vagueness is, of course, a quality of all legal rules, since they are inevitably ‘open-tex-
tured’ to a greater or lesser degree.103 Rules always require interpretation and consid-
eration of how they are to be applied in any given situation. But, like most international 
treaties, ECHR rights are particularly vague (and modest in scope), rel ecting the need 
to achieve consensus amongst states with radically diQ erent legal traditions. One con-
sequence of this is that no-one can simply ask the ECtHR (or a domestic court) to review 
the compatibility of national laws with the Convention in the abstract. Rather, speciI c 
individuals have to make a case that their human rights were infringed on a speciI c 

 99 In addition, criminal justice in this country is now subject in a growing number of areas to European 
Community law and, therefore, to judicial supervision from the European Court of Justice. See, eg, Dine J, 
‘European Community Criminal Law?’ [1993] Crim LR 246; and Baker E, ‘Taking European Criminal Law 
Seriously’ [1998] Crim LR 361.

100 Young J, ‘P e Politics of the Human Rights Act’ (1999) 26(1) JLS 27.
101 Eg, A (No 2) [2001] UKHL 25, [2002] 1 AC 45; Ghaidan v Godin-Mendoza [2004] UKHL 30.
102 A useful introduction to the Act and its reception is provided by Wadham et al, Blackstone’s Guide to 

the Human Rights Act 1998, 4th edn (Oxford: OUP, 2007).
103 Hart H, ( e Concept of Law (Oxford: Clarendon, 1961).
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occasion.104 P is means that judgments are sensitive to the facts of a particular case 
and may not provide deI nitive or indicative answers to the question of whether a law 
or legal practice in itself might be in breach of the Convention (in other factual circum-
stances or all circumstances). Even under ideal conditions it would take much litigation 
before the parameters of human rights requirements become reasonably clear. But the 
ECtHR is overloaded and lacks the capacity to adjudicate most applications it receives 
in the way it would need to in order to shape the law coherently and consistently with its 
earlier decisions.105 Moreover, the Human Rights Act merely requires domestic courts 
to take account of (rather than regard themselves as bound by) decisions of the ECtHR. 
Even were this not so, the particularly open-textured nature of the Convention rights 
and the fact they oL en conl ict with each other and with other important interests leaves 
an enormous amount of discretion to judicial elites in determining ‘our human rights’ 
and judges will naturally diQ er in their determinations of such issues. Uncertainty of 
scope, inconsistency and incoherence are thus key features of Convention rights, not-
withstanding the large degree of consensus around some issues (eg, use of physical 
violence to extract a confession is impermissible).

1.6.2 Human rights can be ‘qualifi ed’
While the term ‘human rights’ might be thought of as connoting something invio-
lable, this is not true of most Convention rights. P e exceptions are the rights to life 
(Art 2) and not to be subjected to torture or inhuman or degrading treatment or 
punishment (Art 3). P ese are ‘absolute’ in the sense that they cannot be legitimately 
traded oQ  against other rights or interests, or derogated from during times of national 
emergency. At the other extreme are ‘qualiI ed’ rights, such as freedom of association 
(Art 11) and privacy (Art 8). For example, no invasion of Art 8 is allowed unless it is:

in accordance with the law and is necessary in a democratic society in the interests of 
national security, public safety or the economic well-being of the country, for the prevention 
of disorder or crime, for the protection of health or morals, or for the protection of the rights 
and freedoms of others.

It is di  ̀ cult to think of a law infringing a qualiI ed right that could not be defensibly 
linked to the furtherance of the many ‘interests’ and goals of ‘protection’ listed here,106 

104 See the discussion by Munday R, ‘Inferences from Silence and European Human Rights Law’ [1996] 
Crim LR 370.

105 Greer S, ‘Protocol 14 and the Future of the European Court of Human Rights’ [2005] PL 83. For a 
fuller analysis of the crisis currently besetting the Convention system see Greer S, ( e European Convention 
on Human Rights: Achievements, Problems and Prospects (Cambridge: Cambridge University Press, 2006). 
Also see Amos M, ‘P e Impact of the Human Rights Act on the United Kingdom’s performance before the 
European Court of Human Rights’ [2007] PL 655 at 657 and 671.

106  ‘P ere is hardly a case in which either the domestic courts or Strasbourg has found the state to be 
acting for an illegitimate aim, so broad are the speciI ed categories’: Phillipson G, ‘Bills of Rights as a P reat 
to Human Rights: P e Alleged “Crisis of Legalism”’ [2007] PL 217 at 220.
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so the real question tends to be whether such an infringement is ‘necessary in a demo-
cratic society’. P is is known as the ‘proportionality test’ and requires that infringe-
ments of rights must be limited and proportionate to the aim sought to be secured. 
P us, a major infringement of a Convention right to secure some marginal increase in 
crime control should always fail this test. Whether the proportionality test is di  ̀ cult 
for the state to satisfy in practice is debatable, however, as we shall see throughout this 
book. For example, in ch 6 we show that the human rights era has made little diQ er-
ence to the ability of the police to invade people’s privacy through the use of electronic 
surveillance (‘bugging’) devices.

1.6.3 Human rights can be ‘derogated’ from
Most Convention rights come somewhere between ‘qualiI ed’ and ‘absolute’ rights. 
P ese ‘strong’ rights include the right to liberty and security of the person (Art 5) 
and the right to a fair trial (Art 6). Article 15 of the ECHR provides that, at a time of 
‘public emergency threatening the life of the nation’ the state can take measures der-
ogating from (ie, in breach of) these ‘strong’ rights. Such measures must be ‘strictly 
required by the exigencies of the situation’. P ese tests are far more easily satis-
I ed than one might imagine given the drastic imagery they embody. P us the UK 
entered a derogation in respect of the ‘emergency’ legislation prompted by the situa-
tion in Northern Ireland and its related breaches of the Art 5 criteria governing the 
legality of arrest and extended detention. P e derogation was adjudged valid by the 
European Court on successive occasions.107 P is derogation was I nally withdrawn 
on 19 February 2001.

Does this signify a change in political and legal culture since the Labour Government 
‘brought rights home’ through the passing of the Human Rights Act 1998? Not if s 23 
of the Anti-terrorism, Crime and Security Act 2001 is anything to go by. P is provided 
for the indeI nite detention without trial of foreign nationals reasonably believed by 
the Home Secretary to be a terrorist or to pose a risk to national security. P is clearly 
breached Art 5 of the ECHR, as well as amounting to racial discrimination, and the 
government duly registered a new derogation from the Convention, notwithstanding 
much criticism that this form of ‘internment’ was not ‘strictly required by the exi-
gencies of the situation’.108 But in 2004 the House of Lords in A and Others declared 
this to be incompatible with the European Convention because indeI nite detention of 
foreign nationals suspected of terrorism was adjudged to be disproportionate (ie, not 
strictly required by the exigencies of the situation) and discriminatory.109

107 Ireland v UK (1978) 2 EHRR 25; Brannigan and McBride v UK (1993) 17 EHRR 539; Marshall v United 
Kingdom (App No 41571/98, Judgment of Court 10 July 2001). See generally Marks S, ‘Civil Liberties at the 
Margin: P e UK Derogation and the European Court of Human Rights’ (1995) 15 OJLS 68.

108 For a full account of this episode, and analysis of the internment power, see Walker (2002a: 8–11, 
217–36).

109 A and ors v Secretary of State for the Home Department [2004] UK HL 56. While freedom from dis-
crimination in general is not prohibited by the ECHR, Art 5 (and other) rights ‘shall be secured without 
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P e scope for derogation makes the human rights framework unstable. Moreover, 
attempting to assess whether our criminal justice system lives up to human rights 
standards oL en involves waiting for a view from the courts as to whether we are facing 
a national emergency. As diQ erent levels of court may diQ er on this question, and the 
conditions of the ‘emergency’ are bound to shiL  over time, this creates yet more uncer-
tainty and inconsistency, rendering attempts to evaluate criminal justice in accord-
ance with human rights standards a rather speculative exercise.

1.6.4 Human rights offer little more than 
a minimalist safety net

A and Others was an uncharacteristically bold decision. Domestic courts usually inter-
pret the ECHR in minimalist ways that do not interfere with domestic criminal jus-
tice laws and practices. Since they do not show a similar reluctance to interfere in some 
other areas of social policy,110 it is di  ̀ cult to attribute this minimalism to a concern 
with upholding parliamentary supremacy or as demonstrating deference to the suppos-
edly specialised knowledge and skills of the Executive (although no doubt these fac-
tors play a part too). Rather, the judges’ assessments of when the community interest in 
law enforcement outweighs human rights usually express crime control values.111 P us 
when, following the decision in A & Others, Parliament replaced indeI nite detention in 
prison with a system of ‘control orders’ which greatly restrict the movement, activities 
and associations of those subject to them, the House of Lords only narrowly held that an 
order imposing an 18-hour daily curfew resulted in a breach of Art 5,112 while an order 
imposing a 14-hour daily curfew was unanimously found not to involve a deprivation 
of liberty.113 As Ewing and P am observe: ‘ . . . the standard at which the level of rights’ 
violations is set is now so low that even serious restraints on liberty can cross the hurdle 
of legality with relative ease’.114 P e Government’s own Department for Constitutional 
AQ airs noted in 2006 that ‘the Human Rights Act has not seriously impeded the achieve-
ment of the Government’s objectives on crime, terrorism or immigration’ and added 
that arguments ‘that the Human Rights Act has signiI cantly altered the constitutional 

discrimination’ (Art 14). P e Prevention of Terrorism Act 2005 repealed s 23, but introduced a new system 
of control orders (see further ch 4).

110 P e classic analysis is that by Gri  ̀ th J, ( e Politics of the Judiciary, 5th edn (London: HarperCollins, 
1997). For brief discussion of how the judges are more willing to protect rights of a cultural nature than those 
which challenge political or economic arrangements, see Lustgarten L, ‘Human Rights: Where Do We Go 
From Here?’ (2006) 69(5) MLR 843 at 848.

111 For an early analysis see Ashworth A, ‘Criminal Proceedings AL er the Human Rights Act: P e 
First Year’ [2001] Crim LR 855. See also the critique of Brown v Stott [2001] 2 WLR 817 by Ashworth and 
Redmayne (2005: 41) which, they say, set ‘the tone for many of the subsequent decisions under the Human 
Rights Act’.

112 JJ [2007] UK HL 45; [2007] 3 WLR 642. 113 MB and AF [2007] UK HL 46; [2007] 3 WLR 681.
114 Ewing K and P am J-C, ‘P e Continuing Futility of the Human Rights Act’ [2008] PL 668 at 682.
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balance between Parliament, the Executive and the Judiciary have been considerably 
exaggerated’.115

Admittedly, the courts, Parliament, and all other public authorities must now incor-
porate the human rights framework into their decision-making.116 But even this brief 
discussion of governmental and judicial decision-making shows that the ECHR leaves a 
huge amount of room for manoeuvre. P is should not be taken as implying that human 
rights are unimportant. P ey provide a legal safety net, preventing the state from creat-
ing the kind of harsh and repressive criminal justice typical of totalitarian states.117 P e 
inl uence of the Convention should be seen as much in what the state has not done in 
the criminal justice arena as in what it has done. But while the ECHR ‘safety net’ must 
be welcomed, we must also recognise that it has little inl uence beyond that.

1.6.5 Human rights coverage is patchy
A further problem with using human rights as evaluative criteria is that they provide 
no guidance on numerous important and controversial questions such as should inter-
rogation be judicially controlled, should juries or other lay elements always have a role in 
trials, and should decisions to prosecute be made by law enforcers or lawyers? Even sup-
porters of the ECHR recognise that in many respects the protection it oQ ers to human 
rights is deI cient.118 For example, it makes virtually no special provision for the rights of 
vulnerable groups of suspects, such as juveniles or the mentally disordered, nor is there 
any explicit reference to the interests of victims or witnesses. P e ECtHR has made the 
deI ciency good to some extent by stating that the Art 6 right to a fair trial applies to vic-
tims and witnesses as well as the accused.119 P e ability of the human rights approach to 
take this kind of issue into account is a major advance on the Packer models, where the 
Accused v State spectrum has little place for victim considerations. P ere is no reason 
why a human rights framework should be limited to the ECHR. But how far should it 
go? P e UK has European Union obligations to victims that go further (see ch 13) but 
are/should they be accorded the status of ‘human rights’? If so, should they be absolute, 

115 Department for Constitutional AQ airs, Review of the Implementation of the Human Rights Act (2006a), 
<http://www.justice.gov.uk/docs/full_review.pdf> p 4, (accessed 5 January 2010), also cited by Ewing and 
P am (2008: 691).

116 Various mechanisms have been put in place to achieve this. For example, there is now a Parliamentary 
Joint Committee on Human Rights which assesses the implications for human rights of proposed legislation, 
s 19 of the Human Rights Act 1998 requires Ministers in charge of a Bill to state their view as to whether the 
measure is compatible with Convention rights, and some of the most controversial anti-terrorist legislation 
is kept under a variety of forms of extra-governmental review (on the latter, see Walker (2002a: 267–71)).

117 P is has been particularly important at times when a weak government has been tempted to turn to 
populist ‘tough on crime’ measures in an attempt to revive its l agging political fortunes. See Garland D, 
‘P e Limits of the Sovereign State: Strategies of Crime Control in Contemporary Society’ (1996) 36 BJ Crim 
445 at 462. 118 See, for example, Ashworth and Redmayne (2005: 45).

119 See, in particular, Doorson v Netherlands (1996) 22 EHRR 330 where the defendant’s right to examine 
prosecution witnesses was restricted in the interests of protecting witnesses who had a well-grounded fear 
of reprisals should their identities be revealed. Discussed in ch 13.

01_Sanders_Chap01.indd   3301_Sanders_Chap01.indd   33 6/24/2010   3:25:49 PM6/24/2010   3:25:49 PM



 The aims and values of ‘criminal justice’

strong or qualiI ed? Equally important are interests of a more collective kind. Arguably 
protecting the environment is at least as urgent as most of the rights in the ECHR, but 
can we realistically envisage a ‘right’ to a safe environment? How would this I t into the 
human rights framework? Lee argues that it is impossible to do so – and, were it possible, 
he further argues, it would not be desirable as it would be too limited.120 If he is right, the 
human rights framework’s claim to be comprehensive fails before what will surely be the 
greatest challenge facing humanity in the twenty-I rst century.

1.6.6 The maximalist (legalistic) alternative 
and the margin of appreciation

All of this will be disappointing to those academics, practitioners and pressure 
groups who would like to see human rights play a much greater part in criminal 
justice. P ese ‘maximalists’ attempt to solve the ‘no more than a safety net’ problem, 
as well as the problem of patchy coverage, by seeking (through doctrinal argument 
and test cases that draw on those arguments) to elaborate and extend the scope of 
the rights enshrined in the ECHR and thus (through the Human Rights Act (HRA) 
1998) in English law. In an unusually powerful cross-fertilisation of ideas between 
academic and practising lawyers, many speciI c legislative and common law rules in 
almost every area of criminal justice have been tested against the ECHR, and some 
detailed laws have been ‘read oQ ’ from it. Cases have been decided by the ECtHR and 
by English courts under the HRA on, to take just a few examples, the reverse onus, 
drawing inferences of guilt from silence, and legislative presumptions against bail for 
very serious crimes.121 Yet, as we shall see, few of these legal challenges are success-
ful. P is is because in deciding between ‘maximalist’ and ‘minimalist’ positions, the 
ECtHR, through its ‘margin of appreciation’ doctrine, subjects a state’s assessment of 
the need to invade rights to a relatively undemanding standard of judicial review. We 
have seen that, even when a state derogates from the ECHR the ECtHR rarely inter-
feres with this, again judging that the state is best placed to judge when invasions of 
rights are ‘needed’ in order to deal with an ‘emergency’. As Ormerod observes:

On one level, it is impossible to regard Strasbourg rulings otherwise than as pronouncements 
of the very minimum protection to be aQ orded . . . P e margin of appreciation aQ orded to all 
States in all aspects of the Convention is well established . . . 122

When policy-makers draL  legislation and guidance they intend it to be ‘human rights 
compliant’ in this minimalist sense. Gearty says of those elements of the Terrorism 
Act 2000 that did not require derogation:

It is noteworthy that none of these concessions to human rights law involved the bald elimi-
nation (as opposed to mere procedural elaboration) of powers desired by the executive; right 

120 Lee R, ‘Resources, Rights and Environmental Regulation’ (2005) 32 JLS 111.
121 On the reverse onus see 1.2.1. P e other examples are dealt with in chs 5 and 9 respectively.
122 Ormerod D, ‘ECHR and the Exclusion of Evidence: Trial Remedies for Article 8 Breaches’ [2003] Crim 

LR 61 at 65.
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from the start the human rights standard set by the Act [the HRA] . . . has been a relatively 
low one, with the consequence that only a rather undemanding jump by the executive brings 
its repressive practices within the zone of human rights compliance.123

As we have seen, UK courts usually (though not always) are similarly minimalist.124 
By contrast, ‘maximalists’ want as much criminal justice law and policy as possi-
ble to be ‘read oQ ’ from the ECHR. P ey rightly see the ‘human rights compliance’ 
approach of the policy makers as giving them almost as much room to manoeuvre 
as they had before the HRA, allowing the driL  towards the crime control end of the 
spectrum documented in 1.4 and 1.5.4. We characterise ‘maximalists’ as ‘legalistic’ 
because, whenever the ECHR is open to interpretation, they attempt to argue that the 
law is what they (and, oL en, we) want it to be. We have seen that neither courts nor 
governments are taken in by this.125 P us maximalism is unlikely to reverse the crime 
control trend.126

1.6.7 Confl icts between rights and 
with the priorities of the state

In its purest form a human rights framework would simply establish inviolable rights 
to every category of person and in every type of situation where signiI cant freedom 
is threatened. P is would ignore two major problems. First, the more rights there are, 
the more scope there is for some rights to conl ict with others. Second, a real criminal 
justice system has to be reasonably eQ ective in bringing cases to trial and convicting 
when there is strong legally obtained evidence.

Both problems are tackled in part via the hierarchy of ‘absolute’, ‘strong’ and ‘quali-
I ed’ rights discussed earlier. If a case involved a conl ict between the right to a fair 
trial (strong) and to privacy (qualiI ed) the former would trump the latter. And eQ ec-
tiveness can be balanced against ‘qualiI ed’ rights and used to justify derogation from 
‘strong’ rights. But what about when rights in the same position in the hierarchy clash? 
P e classic example is when the rights of complainants to a fair trial clash with those 
of defendants. P is I rst arose in the domestic courts in A, which concerned the pro-
hibition of the use of sexual history evidence in rape cases: a vital element in the right 

123 Gearty C ‘11 September 2001, Counter-terrorism, and the Human Rights Act’ (2005) 32 JLS 18 at 
21–2.

124  ‘It is of course open to member states to provide for rights more generous than those guaranteed by 
the Convention but such provision should not be the product of interpretation of the Convention by national 
courts . . . P e duty of national courts is to keep pace with the Strasbourg jurisprudence as it evolves over 
time . . . ’ per Lord Bingham in R (on the application of Ullah) v Special Adjudicator [2004] UKHL 26; [2004] 2 
AC 323 at [20]. For critique see Lewis J, ‘P e European Ceiling on Human Rights’ [2007] PL 720.

125 See, again, Lord Bingham in R (on the application of Ullah) v Special Adjudicator [2004] UKHL 26; 
[2004] 2 AC 323 [20].

126 P is is one reason why some people argue that human rights policies, and the laws that stem from 
them, should be argued for at the political level rather than in the courts. See, for example, Gearty C, Can 
Human Rights Survive? (Cambridge: Cambridge University Press, 2006); Campbell T, Rights: A Critical 
Introduction (London: Routledge, 2006); Munro V, ‘Of Rights and Rhetoric: Discourses of Degradation and 
Exploitation in the Context of Sex Tra  ̀ cking’ (2008) 35 JLS 240.
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of complainants to a fair trial, but arguably undermining of the defendant’s right to a 
fair trial.127 P e more rights are assigned to victims and witnesses (and maximalists, 
remember, seek to assign more and more rights to deserving parties) the more clashes 
like this there will be.

P e way human rights advocates deal with the demands of eQ ectiveness is illus-
trated in Ashworth’s discussion of why the principle that the innocent should be 
protected against wrongful conviction should not be regarded as absolute.128 First, 
he acknowledges that attempts to introduce ever-more elaborate safeguards against 
wrongful conviction could only be achieved by diverting resources from other impor-
tant social needs, such as education, health, and social security (which could them-
selves be described in the language of human rights). To put it bluntly, how many 
hospitals (and how many life-saving operations) are we prepared to sacriI ce for the 
sake of achieving some marginal (and unquantiI able) increase in the protection of 
innocent people against wrongful conviction? Second, the more elaborate safeguards 
against wrongful conviction became, the more di  ̀ cult it might be to convict the actu-
ally guilty. Ashworth’s conclusion is that the criminal process should be organised in 
such a way as to render the risk of wrongful conviction ‘acceptably low’, and that this 
objective necessitates research both into the sources of error and the consequences 
of erecting safeguards against them.129 P is leaves open the questions of what is to 
count as ‘acceptably low’, how much we are prepared to spend on achieving this, how 
much we are prepared to infringe the rights of victims in erecting such safeguards, 
and how we are to know when the actually guilty have been acquitted (and the inno-
cent protected).

Overall, the hierarchy in the ECHR provides inadequate answers to the problems 
of conl icts of rights and with state priorities. P e more maximalist the approach, the 
greater will be these problems. But the more minimalist the approach, the more gaps 
that will need to be I lled without clear guiding principles. Beyond a fairly basic ‘safety 
net’ there will remain considerable room for debate over the speciI c content of most 
laws and policies, allowing a vast amount of permissible space between the crime con-
trol and due process ends of Packer’s spectrum, not to mention much leeway concern-
ing the rights of victims. We are therefore still leL  with the question of how to evaluate 
the criminal justice system.

127  [2001] 2 Cr App R 351. P e decision predictably provoked controversy amongst academics. Nicol D, 
‘Law and Politics aL er the Human Rights Act’ [2006] PL 722 at 739, for example, saw the House of Lords 
as ‘blinded by its zeal for the rights of male defendants’ showing scant regard for the rights of women, ‘the 
underprivileged majority of the population’. Hickman T, ‘P e Courts and Politics aL er the Human Rights 
Act: A Comment’ [2008] PL 84 at 93, responded by arguing that the House ‘came down fearlessly in favour 
of the vulnerable minority with the most immediate call on the courts for protection; namely accused per-
sons . . . ’ Among the many later cases on the point are W [2005] Crim LR 965; and, on witness anonymity, 
Davis [2007] Crim LR 70. See also G [2008] UKHL 37 for an example of a clash of Art 8 rights held by a 
complainant and an accused in relation to the oQ ence of rape of a child under 13.

128 Ashworth A, ( e Criminal Process, 2nd edn (Oxford: OUP, 1998) pp 50–2.
129 Ashworth (1998a: 51).
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1.6.8 Individualistic rights and legalistic remedies
A I nal problem is that the ECHR oQ ers highly individualistic remedies to abuses 
of power. Its core method of enforcement relies on somebody pursuing a complaint 
about the treatment they have suQ ered.130 P is may not be appropriate where abuses 
of power are taking place against a disorganised and marginalised community as a 
whole, particularly where members of that community have no faith in law, lawyers 
or legal institutions. For in such a situation, no-one may be prepared to complain 
about what is happening, at least not until some considerable time has elapsed. Even 
then, an infringement might take years to establish; in the meantime, members of a 
whole community may continue to have their rights abused. P ere is also the point 
that it is unrealistic to expect the courts, in their limited and time-pressured role 
of deciding individual cases, to develop research-based, principled and satisfactory 
guidelines for – for example – law enforcement bodies on what might constitute an 
abusive policing method.131 Another way of guarding against abuse is excluding from 
trial evidence obtained in breach of the ECHR. But much of the ECtHR’s case law on 
remedies is ‘confusing and unconvincing’132 and UK courts do not exclude evidence 
that is obtained in breach of ‘qualiI ed’ rights. Rights without adequate remedies are 
largely meaningless.133

What is needed in addition to legalistic remedies such as are oQ ered under 
the ECHR are proactive methods of guarding against systemic abuses. One such 
method is the committee established under the 1989 European Convention for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment. P e 
committee may visit the prisons and police stations of any member country and 
report on conditions which may be in breach of Art 3 of the European Convention 
on Human Rights. P us, prisoners in England and Wales, a marginalised group 
if ever there was one, were found to be on the receiving end of practices that 
breached this Article.134 But this does not cover all the rights supposedly protected 
by the European Convention. In some I elds of social life regulatory agencies have 
been created to encourage, monitor and, more exceptionally, enforce (or assist 
individuals in enforcing) compliance with legal norms – for example, the Equal 

130 Under s 7 of the Human Rights Act 1998 those who can invoke Convention rights in legal proceed-
ings are restricted to ‘victims’ of unlawful acts. P is means that campaigning groups, such as Liberty do not 
have standing in their own right to bring proceedings. Instead, they seek to identify suitable emergent ‘test 
cases’ where they can either act on behalf of the ‘victim’ or intervene in the case as an interested ‘third party’: 
Maiman R, ‘ “We’ve had to raise our game”: Liberty’s Litigation Strategy under the Human Rights Act 1998’ 
in Halliday S and Schmidt P (eds), Human Rights Brought Home (Oxford: Hart, 2004).

131 See Ashworth A, ‘Re-drawing the Boundaries of Entrapment’ [2002] Crim LR 161, especially at 
pp 178–9. In the non-crime I eld see HL v UK 45008/99 (5 October 2004) discussed by Clements L, ‘Winners 
and Losers’ (2005) 32(1) JLS 34 at p 35.

132 A judgement made by Ashworth in the context of ECtHR cases on the implications of breaches of 
Convention rights on the fairness of any subsequent trial. See his commentary on PG and JH v United 
Kingdom [2002] Crim LR 308 at 310. 133 For detailed analysis of these points, see ch 12.

134 See further Evans M and Morgan R, ‘P e European Convention for the Prevention of Torture: 
Operational Practice’ (1992) 41 ICLQ 590.
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Opportunities Commission, the Commission for Racial Equality and the Disability 
Rights Commission, now brought together under the Equality Act 2006 as the 
Equality and Human Rights Commission (EHRC). In the I eld of criminal justice 
such generic institutions are supplemented by more focused regulatory bodies such 
as the Independent Police Complaints Commission (see further ch 12) and govern-
ment inspectorates.

Non-judicial regulatory bodies have grown substantially in power and importance 
over the last 20 years or so, and we welcome this. As Lustgarten observes, ‘human 
rights scholars have focused far too much on courts and the judiciary. . . . [T]he pri-
mary mechanism for securing what legal rights try to achieve is the harnessing of the 
power of state administrative institutions, not recourse to the courts to stop abuses 
or to goad resisting governments into taking faltering steps.’135 P us, in evaluating 
the operation of criminal justice, and in thinking about how to protect the interests 
embodied in human rights136 we need to look at how regulatory bodies might most 
eQ ectively encourage the police and prosecution agencies to respect rights (and what 
might make the latter choose to do so anyway). But we need to be realistic about this. 
Governments can undermine the power of regulatory bodies by starving them of 
resources,137 or can control their activities by determining both their agendas and 
those of the agencies they are supposed to regulate. Despite these constraints, gov-
ernment inspectorates in the criminal justice I eld have uncovered problems that have 
led to progressive change, and some of our critique of criminal justice in subsequent 
chapters draws on their reports.138 But, as we show in the next section, the agenda that 
has been set by government is not one that prioritises human rights.

1.7 Managerialism and the rise of 
actuarial justice

P e main elements of criminal justice – the police, CPS, and the courts, and (though 
not covered in this book) the probation, prisons and Youth Justice services – are 
part of the public sector, I nanced predominantly by public revenue. P e vast bulk 
of defence work is similarly paid for out of the public purse in the form of legal aid. 
Like the rest of the public sector, criminal justice has been much inl uenced by the 

135 Lustgarten (2006: 854).
136 For valuable essays on this theme see Galligan D and Sandler D, ‘Implementing Human Rights’ in 

Halliday and Schmidt (2004); Douzinas C ‘LeL  or Rights?’ (2007) 34 JLS 617.
137 Parliament created a Human Rights Commission for Northern Ireland under the Northern Ireland 

Act 1998. It has not been particularly successful, in part because the legal and I nancial resources provided 
to it by the Government have proved inadequate: Livingstone S and Murray R, ‘P e EQ ectiveness of National 
Human Rights Institutions’ in Halliday and Schmidt (2004).

138 Look in the bibliography for reports by, for example, HM CPS Inspectorate. In the I eld of penal policy 
the HM Prisons Inspectorate has played a vital role in keeping the values of humanity and decency alive.
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‘new public management’ promoted by successive governments from the early 1980s 
onwards.139 P e main motivating forces for this programme was an ideological prefer-
ence for the disciplines of the market to achieve value-for-money, and control public 
expenditure.140 E  ̀ ciency, eQ ectiveness and economy became the trinity which pub-
lic sector o  ̀ cials were required to worship. Among the main mechanisms borrowed 
from the private sector in this programme were the fostering of ‘consumer’ power, 
the introduction of competition in the provision of services to those ‘consumers’, the 
setting of clear objectives which would allow each service provider to be audited on 
their performance and (in theory) greater autonomy for local ‘managers’ and service-
providers to enable them to be more responsive to consumer demand.

New public management has impacted on all criminal justice agencies. Here, we 
will take the police as an example. From the mid 1980s onwards chief police o  ̀ cers 
and local police authorities have been obliged to formulate objectives and priorities for 
their force which rel ect the wishes and needs of the public and take into account the 
views and experience of front-line o  ̀ cers. Her Majesty’s Inspectors of Constabulary 
(HMIC) are required to report on how eQ ectively chief police o  ̀ cers identify and 
respond to policing problems using these methods. Increased funding is conditional 
on the police being able to demonstrate (for example, through ‘output and perform-
ance measures’) that objectives are being met. Investigations by the Audit Commission 
that promote economy, e  ̀ ciency and eQ ectiveness have intensiI ed this scrutiny.

On coming to power in 1997 the Labour government reshaped the agenda of mana-
gerialism by promoting a wide range of programmes and devices designed above all to 
prevent crime and manage risk. We have already seen how the Crime and Disorder Act 
1998 and subsequent legislation created a long list of civil behavioural orders (table 1.1). 
More generally the 1998 Act required local authorities and the police to work together in 
formulating and implementing local strategies to reduce crime and disorder (ss 5 and 6). 
Other bodies, such as probation services, health authorities and police authorities, were 
also required to cooperate in this endeavour. Performance targets were established to 
measure the extent to which local strategic objectives were achieved.

Many theorists have seen in such developments further evidence of the rise of what 
they refer to (variously) as ‘the new penology’, ‘actuarial justice’, ‘neo-liberalism’, ‘the 
new regulatory state’ or the ‘risk society’.141 As conI dence in the ability of the police 
and courts to reduce crime levels by detecting and sentencing oQ enders has declined, 

139 McLaughlin E and Murji K, ‘P e End of Public Policing? Police Reform and “P e New Managerialism” ’ 
in Noaks et al (eds), Contemporary Issues in Criminology (CardiQ : University of Wales Press, 1995).

140 See the discussion by Savage S and Charman S, ‘Managing Change’ in Leishman et al (eds), Core Issues 
in Policing (Harlow: Longman, 1996).

141 P ere is an enormous literature associated with these terms. Accessible entry points include 
Braithwaite J, ‘P e New Regulatory State and the Transformation of Criminology’ (2000) 40 (2) BJ Crim 
222; Garland D, ‘ “Governmentality” and the Problem of Crime’ in Smandych R (ed), Governable Places: 
Readings on Governmentality and Crime Control (Aldershot: Ashgate, 1999), Ericson R and Haggerty K, 
‘Governing the Young’, in the same collection; and Feeley M and Simon J, ‘Actuarial Justice: P e Emerging 
New Criminal Law’ in Nelken D (ed), ( e Futures of Criminology (London: Sage, 1994).
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there has been a growing emphasis on deterring and preventing crime through the 
monitoring, manipulation and control of situations and populations deemed, in the 
aggregate, criminogenic. Private security guards, CCTV, improved car and home 
security devices, better street lighting, the closer regulation of ‘deviant’ or threatening 
groups (unlicensed traders, the homeless, disorderly youth, ‘neighbours from hell’, 
‘bogus’ asylum seekers and so forth) all provide evidence of this pre-emptive trend. As 
Garland puts it: ‘Whereas older strategies sought to govern crime directly, through the 
specialist apparatus of criminal justice, this new approach entails a more indirect form 
of government-at-a-distance, involving “interagency” cooperation and the responsi-
bilization of private individuals and organizations.’142 As ours is a textbook about the 
‘specialist apparatus of criminal justice’ rather than about crime control in general, we 
will conI ne discussion of these new strategies to their impact on that apparatus – for 
instance, encouraging a crime-preventive mentality in public policing, and aQ ecting 
the way in which the police use their powers ostensibly aimed at detecting individual 
oQ enders (see further ch 2).143 At the same time, managerial techniques have been 
adopted, particularly through the Police Reform Act 2002, to make the activities of 
criminal justice agencies more transparent and governable.

P is Act gives the Home Secretary the power to require a police force to take remedial 
action where they are judged to be ine  ̀ cient or ineQ ective in reaching targets set by gov-
ernment. It also empowers the government to establish an Annual Policing Plan setting 
out strategic priorities for policing and requiring local police authorities to produce a 
three-year strategy plan consistent with the national priorities. P e I rst plan required the 
police to adopt 17 key performance indicators relating to a wide variety of crimes. Many 
other detailed performance indicators, strategic priorities and targets were also imposed 
on the police. P e local strategic plans not only had to incorporate all of this detail, but 
could be established only following consultation with other local bodies such as the crime 
and disorder reduction partnerships, youth oQ ender teams, drug action teams and the 
new criminal justice boards, all of whom have their own multiple sets of priorities, per-
formance indicators and targets (again, mostly set by central government).

P e initial policing plans set by government were criticised as being overly prescrip-
tive and leaving little room for any local democratic inl uence over policing policy.144 
P e third national policing plan (covering 2005–2008) accordingly set out fewer tar-
gets. P e ‘I ve key priorities’ were:

to reduce overall crime, including violent and drug-related crime, in line (a) 
with the government’s Public Service Agreements (this required the police to 
reduce crime by 15% between 2002–03 and 2007–08);

142 Garland (1991: 21).
143 Indeed what Choongh sees as the ‘social disciplining’ by the police of problem populations (see above) 

might be better understood in terms of actuarial risk management.
144 Jones T, ‘P e Accountability of Policing’ in Newburn T (ed), ( e Handbook of Policing, 2nd edn 

(Cullompton: Willan, 2008).
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to provide a citizen-focused police service (‘putting the law-abiding citizen (b) 
I rst’) which responds to the needs of communities and individuals, 
especially victims and witnesses, and inspires public conI dence in the police, 
particularly among minority ethnic communities;
to take action with partners to increase sanction detection rates (ie bring more (c) 
oQ enders ‘to justice’) and target proliI c and other priority oQ enders;
to reduce people’s concern about crime, and anti-social behaviour and (d) 
disorder;
to combat serious and organised crime.(e) 145

P ere are some obvious silences and gaps here, such as ‘respecting the human rights of 
suspects’ and ‘reducing people’s concern about police practices that increase the likeli-
hood of miscarriages of justice’. P is is perhaps not surprising given that the required 
targeting of ‘proliI c and other priority oQ enders’ and the push for more convictions 
smacks both of actuarial justice (subjecting risky populations to closer regulation) and 
an impatience with civil liberties and due process safeguards. P e national policing 
plan is now encompassed within the government’s national community safety plan 
2008–2011.146 P e key ‘Public Service Agreement’ for this period is ‘make communi-
ties safer’. Under this banal banner march four ‘priority actions’:

reduce the most serious violence, including tackling serious sexual oQ ences and 1. 
domestic violence;
continue to make progress on serious acquisitive crime through a focus on the 2. 
issues of greatest priority in each locality and the most harmful oQ enders – 
particularly drug-misusing oQ enders;

tackle the crime, disorder and anti-social behaviour issues of greatest 3. 
importance in each locality, increasing public conI dence in the local agencies 
involved in dealing with these issues;
reduce reoQ ending through the improved management of oQ enders.4. 

Overall, it seems clear that the dominant managerial impetus has been the pursuit 
of ever more eQ ective, e  ̀ cient and economic crime control legitimated by reference 
to the interests and views of the ‘law-abiding citizen’. But this is at the expense of the 
protection of due process values and human rights, and ‘target-driven’ policing ends 
up focusing on the targets rather than the actual crime problems for which they are 
poor surrogates.147 An internal police inquiry into the mishandling of rape complaints 

145 Home O  ̀ ce, National Policing Plan 2005–2008: Safer, Stronger Communities (London: Home O  ̀ ce, 
2004c). For recent discussions see Jones (2008), and Golding B and Savage S, ‘Leadership and Performance 
Management’ in Newburn (2008).

146 Available from <http://www.crimereduction.homeo  ̀ ce.gov.uk/activecommunities/activecommu-
nities088.pdf> (accessed 5 January 2010).

147 Flanagan R, ( e Review of Policing: Final Report (London: HMIC, 2008).
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 provides a good example: ‘[police] management treated car crime as a higher priority 
than sex oQ ences, because it was under pressure to meet targets for solving cases’.148 
P ose who support this emphasis within managerialism would no doubt argue that 
targets can be tweaked to better guide performance, and that crime control and the 
protection of human rights are complementary. P at is, deterring and punishing 
crime protects and upholds the human rights of victims, and the interests of the latter 
should carry greater weight than those of suspects and oQ enders. P e rise of victims 
as ‘consumers’ means that the criminal justice agencies are required to measure their 
‘success’ with reference to victim satisfaction. An example of this is domestic vio-
lence courts, where all agencies are rated according to levels of victim satisfaction 
as well as more traditional criminal justice targets such as increasing guilty pleas.149 
P is approach begs the question: what weight should be given to victims within the 
criminal justice system? It also returns us to the issue of an appropriate framework for 
clarifying how the conl icts between competing interests are resolved.

1.8 Victims

We have noted that the due process and crime control models have little to say about 
the place of the victim within criminal justice. At the time Packer was writing in the 
late 1960s, few criminologists gave much thought to victims. But surveys in the 1980s 
demonstrated their importance in reporting crime to the police, providing informa-
tion on likely suspects, and acting as witnesses in prosecutions.150 P ey also revealed 
that victims became increasingly dissatisI ed with the criminal process over time.151 
Failures to keep them informed about the progress of ‘their’ case were felt  particularly 
keenly. P is is important from an instrumental standpoint as research also suggests 
that where victims perceive that the values and goals of the criminal process are insen-
sitive to their interests, they are correspondingly less likely to come forward and par-
ticipate in criminal justice.152 P is realisation led to calls for reform in police practices, 
pre-trial procedures and in sentencing.

Criminal justice changed slowly. P e Victim’s Charter, I rst published in 1990, was 
symbolically signiI cant in setting out the services a victim could expect from vari-
ous criminal justice agencies. As we shall see in ch 13, the Charter and more recent 
developments, such as the Victim’s Code issued under the Domestic Violence, Crime 
and Victims Act 2004, stop short of bestowing enforceable rights on victims. But these 

148 ( e Guardian, 17 March 2009. Also see ( e Guardian, 16 March 2009. 149 See ch 9.
150 See, for example, Hough M and Mayhew P, Taking Account of Crime (Home O  ̀ ce Research Study 

No 111) (London: HMSO, 1985).
151 Shapland et al, Victims in the Criminal Justice System (Aldershot: Gower, 1985).
152 See van Dijk J, ‘Implications of the International Crime Victims Survey for a Victim Perspective’ in 

Crawford A and Goodey J (eds), Integrating a Victim Perspective within Criminal Justice (Aldershot: Ashgate, 
2000).
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‘service rights’ do make a concrete contribution to the well-being of victims without 
undermining the rights of suspects and defendants. We shall see that victims have 
also become more involved in decisions about ‘their’ cases. P ese ‘procedural rights’ 
are far more controversial. Like ‘service rights’ they are not generally enforceable. P is 
is partly because the adversarial system envisages a contest between the state, repre-
senting the public interest, and the individual suspect. P is structure does not easily 
accommodate a third party input such as that of the victim.

Are victims better served by a due process or crime control model of adversarial 
justice? At I rst sight the crime control model appears to embody a greater concern for 
the victim, except where it is distorted by managerialist targets, as illustrated by the 
downgrading of rape complaints discussed in 1.7. It oQ ers the prospect of a higher rate 
of conviction and, by disposing of cases expeditiously through encouraging defend-
ants to plead guilty, reduces the need for victims to come to court and give evidence. 
P is is particularly important in cases involving violence, such as child abuse, sexual 
oQ ences and other forms of assault, where giving evidence in public, particularly in 
cross-examination, may prove highly distressing.153 A clear example is rape, where 
the previous sexual history of the victim was in the past oL en treated by the courts as 
relevant in some general sense to the issue of consent.154 As McEwan put it, ‘P ere is 
little incentive for rape victims to come forward when the system which is supposed 
to protect the public from crime serves them up in court like laboratory specimens on 
a microscope slide.’155

But some victims want to have ‘their day in court’ and some defendants – some of 
whom are innocent – refuse to plead guilty. Pressure to make the trial experience less 
of an ordeal for victims has thus mounted. Sometimes inroads have been made into 
the due process rights of the defendant in order better to protect the vulnerable vic-
tim. For example, the law now allows the admission of documentary (which includes 
videotaped) evidence in some cases, including where the statement is made to a police 
o  ̀ cer and the maker does not give oral evidence through fear.156 And some victims 
are now allowed to give their evidence behind screens. But, like a see-saw, as trial pro-
cedures become more just or bearable for victims the defendant’s ability to contest the 
prosecution case may become increasingly undermined. P ese special measures ‘inevi-
tably carry the risk of creating the impression that the defendant is too terrifying to be 

153 Brereton D, ‘How DiQ erent are Rape Trials?: A Comparison of the Cross-Examination of Complainants 
in Rape and Assault Trials’ (1997) 37 BJ Crim 242.

154 P e Youth Justice and Criminal Evidence Act 1999 was intended to change this by restricting judicial 
discretion, but did so to such an extent that the House of Lords found it infringed the defendant’s right to 
a fair trial: A (No 2) [2001] UKHL 25. In practice, judicial training may be having more beneI cial eQ ect: 
Kibble N, ‘Judicial Perspectives on the Operation of s 41 and the Relevance and Admissibility of Prior Sexual 
History: Four Scenarios’ [2005] Crim LR 190 at p 205.

155 McEwan J, ‘Documentary Hearsay Evidence – Refuge for the Vulnerable Witness?’ [1989] Crim 
LR 629.

156 See ss 23–26 of the Criminal Justice Act 1988. P e Youth Justice and Criminal Evidence Act 1999 also 
aims to make the giving of evidence more bearable for some victims and witnesses. All these provisions are 
discussed in more detail in chs 10 and 13.
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faced directly’.157 Moreover, when evidence is admitted solely in documentary form the 
defence is given no opportunity to cross-examine the maker of the statement concern-
ing its contents. P is makes it less likely that defendants can win in court, and thus less 
likely that they will contest the matter in the I rst place. Such measures have been held 
to be compatible with the Art 6 right to a fair trial so long as the rights of the defence are 
curtailed as little as possible.158 P at rider notwithstanding, it is evident that crime con-
trol and concern for victims can be made to walk hand in hand. P e rhetoric of victims’ 
rights has proved a powerful criminal justice policy-making tool, so much so that it has 
been argued by some that victims’ rights are harnessed for crime control. Roach for 
example argues that a punitive model of victims’ rights has emerged replicating some of 
the assumptions of crime control, He states: ‘Victims rights have become the new rights 
bearing face of crime control’.159 P e rights of victims are pitted against the due process 
claims of defendants as if a conl ict between the two were inevitable.

P e beneI ts that the due process model oQ ers victims are more subtle than those 
tendered by crime control. Typical crime control techniques employed to secure guilty 
pleas are oQ ers of reduced charges or reduced sentences, as we shall explore in ch 8. To 
take the example of rape again, charge bargaining may result in victims learning to 
their horror that the legal process has labelled the act in question as some lesser wrong 
such as indecent assault. Similarly, sentence discounts for pleas of guilty may result 
in convicted oQ enders receiving a more lenient penalty than victims consider just.160 
Due process, by contrast, opposes such strategies, which means that where a convic-
tion occurs it is likely that the oQ ence proved and the sentence imposed will more 
accurately rel ect the victim’s suQ ering and the victim may also have had the opportu-
nity of giving an account to the court, and perhaps feeling that it has been accepted by 
virtue of the conviction. Some vulnerable victims are more concerned that their story 
be heard and that they be taken seriously than that they be protected from the rough 
and tumble of an adversarial trial. Many learning disabled victims, for instance, want 
to make their public accusation even if the poor memory or communication skills 
which are a result of their disability make a conviction unlikely.161

More fundamentally, with the due process model’s insistence on proof of (rather 
than belief in) guilt, it oQ ers superior protection to that achieved by crime control 
against miscarriages of justice. A wrongful conviction represents an injury to the 

157 McEwan (2004: 61). Prioritising protection for victims may not be in the best interests of the prosecu-
tion either in some circumstances. For example, where the police video-recorded interview with a victim 
is allowed to be their evidence-in-chief in court the prosecution is denied the chance to lead evidence in 
an order which I ts the narrative they wish to construct. For discussion see Cooper D, ‘Pigot UnfulI lled: 
Video-recorded Cross-Examination under section 28 of the Youth Justice and Criminal Evidence Act 1999’ 
[2005] Crim LR 456.

158 For example, the ECtHR has made clear that evidence not subject to cross-examination should not 
be the sole or main evidence on which a conviction is founded. See further Kostovski v Netherlands [1989] 
ECHR 20; Doorson v Netherlands op cit. 159 Roach (1999b) 31–2.

160 Fenwick H, ‘Charge Bargaining and Sentence Discount: the Victim’s Perspective’ (1997) 5 Int R 
Victimology 23.

161 Sanders et al, Victims with Learning Disabilities (Oxford: Oxford Centre for Criminology, 1997).
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victim (and to wider society), as well as to the defendant, because it means that the 
oQ ender has not been correctly identiI ed and convicted. When Stefan Kiszko was 
cleared in 1992 of the murder of Lesley Molseed aL er spending 16 years in prison, her 
father summed up the family’s feelings: ‘For us, it is just like Lesley had been murdered 
last week.’ As counsel for Mr Kiszko put it: ‘We acknowledge their pain in having 
to listen to some of the details surrounding their daughter’s death and the new pain 
of learning that her killer has not, aL er all, been caught.’162 In addition, the lengthy 
campaigns usually needed to bring miscarriages of justice to light must make it nigh 
impossible for those victimised to put their experiences behind them. And once a con-
viction has been quashed, reopening and solving a long-closed case is far from easy. 
Lesley Molseed’s actual killer was I nally convicted in November 2007, 32 years aL er 
her murder.

But while systems in which crime control values predominate may convict more 
factually innocent persons than would due process-based systems, the former model 
would also convict far more factually guilty persons. Overall, more victims will be 
able to see ‘their’ oQ enders brought to justice, albeit of a l awed kind, in a crime con-
trol-oriented system. P us, the dilemma that Packer highlighted through the use of 
his two models of criminal justice exists also in relation to arguments about the treat-
ment of victims. P e claims of victims must be weighed against the competing claims 
of e  ̀ ciency, defendants and the need to preserve the moral integrity of the criminal 
process. However, in weighing the social costs of ‘wrongful’ convictions and acquit-
tals against each other, it is important to remember that the interests of victims do not 
fall solely onto one side of the scales.

It must also be recognised that people who report alleged crimes to the police are 
not always victims. Shop owners have been known to burn down their own premises 
in order to cash in on their insurance policies. Business people have sometimes staged 
robberies and burglaries for the same reason, or in order to cover up earlier asset losses 
through their own fraud or thieving. False allegations of rape are undoubtedly rare, 
but they happen.163 Our natural sympathy for victims of crime should not blind us to 
the fact that one of the objects of the ‘adversarial model’ is to discover whether pros-
ecution witnesses, including ‘victims’, are telling the truth or not. A system in which 
‘victims’ were treated with kid gloves or were allowed to decide the fate of suspects and 
defendants would be as indefensible as one which ritually humiliated them.

In earlier sections we saw that conventional theoretical frameworks (including 
those of human rights and managerialism) see the main purpose of criminal jus-
tice as being to control crime with due process restraints operating to a greater or 
lesser extent in a subsidiary fashion. Both purposes – crime control and restraints 

162 ( e Guardian, 18 February 1992. Similarly, when the three surviving members of the ‘Bridgewater 
Four’ had their convictions quashed aL er serving 19 years in prison, one of them observed: ‘Not only have 
the police been devious and deceitful by getting innocent men in prison; far worse, aL er having a child killed 
the police have deceived Mr and Mrs Bridgewater’: ( e Guardian, 22 February 1997.

163 See discussion of David Carrington-Jones’ case (see 1.2) and Rumney (1999).
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on power – can, as we have seen, work against the interests of victims. P e interests 
of victims are furthered in conventional frameworks only as a by-product of their 
main goals.164 It has been argued by Doak, however, that the HRA heralds a new 
phase in the development of victims’ rights; that victims can increasingly expect to 
see their rights safeguarded in domestic law. He makes the argument for ‘a principled 
rights based framework’ which evolves to keep pace with international consensus, 
but rightly acknowledges that his approach can be critiqued for being ‘vague and 
unpredictable’.165 While this legalistic approach to human rights works for victims 
some of the time it is easy to point to cases where victims have failed in their human 
rights claims, even in relation to ‘absolute’ rights such as the right to life under Art 
2.166 It is overly optimistic to think that a maximalist approach to victims’ human 
rights will be taken, even if such an approach were thought desirable.167 Human 
rights can be made to walk hand in hand with victims’ rights, but can also work 
against victims. Female victims in particular may I nd that recognition of their rights 
is not a reliable by-product of human rights frameworks.168 Only a ‘victim centred’ 
model of criminal justice would prioritise the interests of victims. As Cavadino and 
Dignan have noted, such a model has been proposed but never implemented, even 
experimentally.169 We shall see in ch 13 that recent government policy documents 
claim that legislative changes have put victims ‘at the centre of criminal justice’.170 
P is is part of what the Prime Minister was referring to when he said ‘the rules of 
the game are changing’ (quoted at the start of this chapter), but as far as victims are 
concerned, this is more rhetoric than substance, despite the genuine enhancement 
of service rights some of those changes introduced.171 Victim-centred models argue 
for replacing adversarial justice in which the state prosecutes citizens in the name 

164 Fenwick (1997).
165 Doak J, Victims’ Rights, Human Rights and Criminal Justice (Oxford: Hart Publishing, 2008) 248.
166 For example in Van Colle and Smith [2008] UKHL the House of Lords rejected the argument that the 

victims’ human rights had been breached by the failure of the police to protect them from serious and, in 
Van Colle’s case, fatal violence. Smith’s case was not under the HRA but he nevertheless relied on the ECHR 
to support his argument for a common law remedy. See further ch 13.

167 In the context of domestic violence it has been argued that the courts should give greater recognition 
to victims’ Art 3 and Art 8 rights. See Choudry S and Herring J, ‘Righting Domestic Violence’ (2006a) Int J 
of Law, Policy and Family 95; Choudry S and Herring J, ‘Domestic Violence and the Human Rights Act 1998: 
A New Means of Legal Intervention?’ [2006b] PL 752.

168 Feminists have argued that human rights are men’s rights (See McColgan A, Women Under the Law: 
( e False Promise of Human Rights (London: Longman, 2000); McKinnon C, Are Women Human? (Harvard: 
Harvard University Press, 2006). Although the force of these arguments might be diminished by analysis 
of individual cases such as MC v Bulgaria 2003 ECtHR (App No 39272/98), and more recently G [2008] 
UKHL 37, the critique remains. See further Dembour M-B, Who Believes in Human Rights? (Cambridge: 
Cambridge University Press, 2006) ch 7.

169 Dignan J and Cavadino M, ‘Towards a Framework for Conceptualising and Evaluating Models of 
Criminal Justice from a Victim’s Perspective’ (1996) 4 Int R Victimology 153 at p 165.

170 See, especially Justice for All, Cm 5563 (London: Home O  ̀ ce, 2002a).
171 Jackson J, ‘Justice for All: Putting Victims at the Heart of Criminal Justice’ (2003) 30 JLS 309. P e 

rhetoric of victims’ rights has remained dominant in the politics of both the government and opposition 
parties. See for example ( e Guardian, 27 October 2008.
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of the public interest with civil procedures which would be initiated by victims. Its 
obvious weakness ‘is its failure to acknowledge that an oQ ence may have broader 
social implications which go beyond the personal harm or loss experienced by the 
direct victim’.172 For ourselves, we do not believe that the claims of victims, powerful 
though they are, should be allowed to override all other considerations discussed in 
this chapter. At present, victim concerns are increasingly thrown into the pot indis-
criminately, leading to an even more tangled web of irreconcilable demands and pri-
orities than existed hitherto. P e interests of victims do need to be taken into account 
but in a systematic fashion. To do this, an alternative framework is needed.

1.9 An alternative framework: the 
enhancement of freedom

We have seen that everyone recognises that there are many diQ erent values and inter-
ests at stake in criminal justice. P e most important are:

convicting the guilty;• 

protecting the innocent from wrongful conviction;• 

protecting victims;• 

protecting everyone (innocent and guilty) from arbitrary or oppressive • 
treatment;
maintaining order;• 

securing public conI dence in, and cooperation with, policing and prosecution; • 
and
pursuing these goals e  ̀ ciently and eQ ectively without disproportionate cost • 
and consequent harm to other public services.

Criminal justice is controversial, not because this list of goals is controversial, but 
because people diQ er over which are most important and which are to be given low 
priority. Many people, especially politicians, like to pretend that they are all equally 
achievable, but we have seen that this is dangerously misleading. One of the great 
virtues of Packer’s models is that they alert us to the irreconcilability of many of these 
purposes. However, we have seen that both models are incomplete (they do not cater 
for the interests of victims, in particular) and neither is normatively acceptable in 
itself (ie neither model represents an ideal to which we might aspire). We saw that 
the human rights perspective tries to overcome these two di  ̀ culties but that ‘rights’ 
perspectives are not the most fruitful or comprehensive ways to understand, critique 
or develop criminal justice.

172 Dignan and Cavadino (1996: 165).
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1.9.1 Promoting freedom: the overriding purpose
Let us tackle the problem from a diQ erent angle and ask what is the point of protect-
ing victims, oQ enders and, indeed, anyone aQ ected by crime and the justice system. 
In our view it is primarily to protect and enhance freedom.173 Why make it a crime 
to thieve or assault? Because the losses and hurts they cause are (among other things) 
losses of freedom – freedom to enjoy one’s possessions, to walk the streets without 
fear and so forth. We seek to convict thieves and violent oQ enders in the hope that the 
punishment or treatment consequent upon conviction will reduce their propensity to 
commit crime, and in the expectation that censuring their wrongdoing will reinforce 
everyone else’s law-abiding instincts and behaviour. Either way the freedom of past 
and potential future victims should be enhanced through having their fear of crime 
reduced. In the same way, what is the point of protecting suspects and defendants, 
innocent or guilty? Again, protection is not a goal in itself, but a means to the end of 
promoting their freedom. And why do we insist that the police must obey the rule of 
law? Because their failure to do so undermines our sense that we live in a free society, 
where state o  ̀ cials cannot invade our lives in an arbitrary manner.

At I rst sight it may appear that we simply advocate a list of irreconcilable aims 
(protecting suspects, convicting the guilty, acquitting the innocent etc) in the same 
way that everyone else does. However, we see none of these objectives as goals in them-
selves. Instead we see them as means to achieving the overriding goal of freedom. 
P is means that, in theory at least, the problem of allocating priority to conl icting 
goals is solved. All we have to do is to prioritise the goal that is likely to enhance 
freedom the most.174 P is last sentence will worry rights theorists.175 So we should 
make clear our commitment to the protection of the basic human rights as set out in 
the ECHR (although we remain sceptical about maximalist attempts to elaborate and 
extend these rights). We have seen that this safety net approach safeguards our most 
fundamental protections for suspects and defendants. In other words, maximising 
freedom requires the protection given by basic human rights. But we shall see that this 
overriding goal requires a lot more too, as there are many things the state can do that 
are consistent with these human rights but inconsistent with maximising freedom. 
For example, a policy of using stop-search powers whenever the law would permit this 
would not infringe anyone’s human rights, but neither would a more restrained use of 
the powers. We would opt for the latter policy because, for reasons fully explained in 
ch 2, it is better suited to preserving and enlarging the freedom of the public. It is in 

173 Note here the use of the word ‘primarily’. We accept that other human values are important too (such 
as equality, welfare and so forth) but remain of the view that thinking of the criminal process as predomi-
nantly concerned with maximising freedom is realistic as well as normatively defensible. We thus reject 
the charge that the freedom model attempts ‘to reduce all human values to a single metric’ (Ashworth and 
Redmayne, 2005: 45).

174 See Cavadino (1997) for a similar approach (albeit expressed in the language of rights): ‘what will the 
overall result of an action be for the amount of positive freedom enjoyed by those involved?’

175 Eg, Ashworth and Redmayne (2005: 44).
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this sense that we are interested in the ‘freedom of the community at large’.176 In terms 
of philosophical pigeonholing, then, our approach can best be described as distribu-
tion-sensitive consequentialism. To put this another way, as part of our concern to 
maximise human freedom, we put a high value on justice and fairness. We thus reject 
outright any crude form of utilitarianism in which the freedom of the majority could 
‘trump’ the basic freedoms, or human rights, of an unpopular minority.

What is most likely to enhance freedom will vary from circumstance to circum-
stance. Let us take a hypothetical example of a motorist forced to brake suddenly 
by someone driving carelessly. P e irate victim reports the matter to the police. It is 
worth devoting some resources to catching and prosecuting the suspected oQ ender, 
but not many. If the suspect claimed that her car was stolen on the day in question, 
and was then abandoned the next day near her home, would it be worth the expendi-
ture involved in checking her alibis and looking for the (alleged) car thief? Would 
it be justiI able to hold her in custody and interrogate her? P ose who share our 
implicit priorities would answer ‘no’ to both questions. Why? Because the freedom 
lost to the victims of this oQ ence (both the irate complainant and future victims) by 
non-investigation is less than the freedom lost by the suspect if the police investi-
gated the aQ air in the way that we would expect them to investigate a rape. And the 
expenditure involved would be out of all proportion to the beneI ts thereby gained. 
P e police should be given better, more freedom enhancing, things to do with their 
limited time.

Because of shared implicit priorities and the simple nature of the example, the law 
and practice used to be at one with our analysis. Until a change in the law in 2005 
(see ch 3) the police were not normally permitted to arrest and interrogate for minor 
oQ ences. Now, under the new law, they can devote substantial resources to single road 
tra  ̀ c incidents like this, though they are never likely to do so in practice. P e real 
world is not so simple most of the time, of course; and our approach is not, most of 
the time, nearly so simple to put into practice as it is to state in theory.177 In particular, 
given such problems as imperfect information, the pressures of time and personal 
prejudices, one could not expect a workable criminal justice system to depend on a 
I ne weighing up by individual police o  ̀ cers and prosecutors of what would maximise 
human freedom in any given situation (ie, act-consequentialism). We therefore incline 
towards distribution sensitive rule-consequentialism178 on the basis that adherence to 
rules designed to enhance freedom is likely in the long run to promote freedom more 
eQ ectively than the act-consequentialist alternative.179

176 A term that seems to worry rights theorists: Ashworth and Redmayne (2005: 44).
177 As Berlin I, Liberty, (edited by Hardy H) (Oxford: OUP, 2002) p 41 puts it: ‘the problem of how an 

overall increase of liberty in particular circumstances is to be secured . . . can be an agonising problem, not 
to be solved by any hard-and-fast rule’.

178 A phrase taken from Hooker B, ‘Rule-Consequentialists’ in LaFollette H (ed), ( e Blackwell Guide to 
Ethical ( eory (Oxford: Blackwell, 2000).

179 P ese ideas are worked out in more detail in the context of prosecutor behaviour in Young R and 
Sanders A, ‘P e Ethics of Prosecution Lawyers’ (2005) 7(2) Legal Ethics 190.
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1.9.2 Should the freedom of victims predominate?
Our position implies that one should take into account the freedom of victims as well 
as the freedom of people accused of crime. To argue for these two measures of freedom 
to be balanced is one thing, but knowing how to do so is quite another.180 Crime con-
trol adherents would argue that suspects and oQ enders should have fewer rights than 
victims and that their freedoms should have a low weighting. We disagree for several 
reasons:

All applications of state power reduce freedom, at least in the short run181

While it is true that criminal acts reduce freedom, the inescapable fact is that once 
a crime is committed the harm it causes is usually irreversible. P e application of 
state power may do nothing to redress the balance. Indeed, less than one-tenth of 
all stop-searches lead to arrest, and less than one-half of all arrests lead to caution or 
prosecution (see chs 2 and 3). Unless the use of stop-search and arrest has a net deter-
rent eQ ect in itself these are applications of power which reduce freedom in exchange 
for no gain whatsoever. If those stop-searched or arrested are innocent (and most will 
be) the loss of freedom will be all the more acutely felt. Our argument is that since 
society has a choice whether or not to allow the application of state power, it should 
only grant it if it is likely to enhance more freedom than it erodes. P e use of power 
has therefore to be justiI ed every time it is granted in principle (ie by law) and exer-
cised in practice.182

Placing greater weight on victims’ freedom would be counterproductive for the 
overall freedom of all (including victims)
Crime control adherents might argue that the payback for victims and the wider soci-
ety from incursions on the freedom of suspects and oQ enders is small precisely because 
too much weighting is given to the rights of suspects and defendants. However, if it 
became easier to arrest, charge and convict, the proportion of people against whom 
action would be taken that were actually guilty would be lower even though their 
numbers would rise. Greater freedom for victims would be purchased at the expense 
of a disproportionately high freedom-cost to suspects.

P ere are also I nancial costs to increased law enforcement activity. Law enforce-
ment is expensive. Police activity against suspects costs not only some of the freedom 
of those suspects, but community resources. Doing nothing would enable the money 
thereby saved to be used to enhance the lives (indeed, the positive freedom) of every-
one through improved health, education, housing and so forth.

180 For the argument that it is conceptually possible to measure freedom in an empirical sense see 
Carter I, A Measure of Freedom (Oxford: OUP, 1999). P is book includes a defence of the view that freedom 
has a non-speciI c value (ie, that extends beyond speciI c freedoms protected through human rights) – see 
especially ch 2. 181 See the discussion by Berlin (2002: 41).

182 See also Cavadino (1997: 241).
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� e application of state power is o� en as damaging to the freedom of suspects and 
defendants as crime is to the freedom of victims
Even accepting the above, the crime control adherent would argue that it is worse to 
be a victim of crime than to be subjected to state coercion, and that the freedom of the 
suspect is more dispensable than that of the victim. Take another real-life example. 
One of our friends was walking alone late in the evening. Two men approached her 
and engaged her in unfriendly conversation against her will. Along with the fear of 
what they might do to her were her thoughts: what had she done to attract their atten-
tion? Was it the way she looked, something they knew about her, where she had been, 
her friends? She stood up for herself and they let her go. As she shook with fear and 
anger she wondered what might have happened had they not let her go, as she felt her-
self to be completely in their power.

We have just described what happened to our friend when she arrived at Birmingham 
airport, having just attended a Criminology conference in Belfast in 1997. Her encoun-
ter had been with (non-uniform) police, but it could equally have been with potential 
thugs. Now imagine her to be of Asian origin. Perhaps this would happen every time 
she travelled by air. She would begin to dread the journey and to fear looking anyone in 
the eye.183 Or imagine someone living in the inner city, being subjected to this kind of 
treatment on the streets and in police stations, week aL er week.184 But there are worse 
examples. When terrorists strike at the heart of our safety, as in London in July 2005, 
we sometimes say that it is worth paying any price to catch the criminals and stop it 
happen ing again. But perhaps that is because we cannot conceive of ourselves personally 
having to pay that price. In the four weeks aL er those bombings 44 people were arrested 
and not charged. One was Girma Belay, a 52-year-old Ethiopian refugee. His home was 
raided, guns were pointed at him, he was stripped naked and an o  ̀ cer ‘punched and 
kicked me like he was a boxer training on his bag.’ He was held in custody for six days 
where he was interrogated, photographed and treated like a criminal. An o  ̀ cer told 
him, when he was released, ‘Sorry mate – wrong place, wrong time’. According to the 
journalist who interviewed him: ‘Mr Belay is a shattered man. Tortured by l ashbacks 
and gripped by fear, he . . . weeps when he describes what happened’.185 P e tragic fatal 
shooting of Jean Charles de Menezez, and the broader phenomenon of deaths in police 
custody (see ch 4), similarly reminds us of the falsity of the oL -heard phrase that the 
innocent have nothing to fear from increasing police power.

Loss of freedom is not always a matter of individual incidents for victims or sus-
pects. Just as the suQ ering of a woman brutalised by her partner can only be compre-
hended if the pattern of victimisation over time is taken into account, so the loss of 
freedom of suspects subjected to repeated stops and so forth is completely diQ erent 
from that suQ ered by a one-oQ  victim (or a one-oQ  suspect).

183 See Hillyard P, Suspect Community (London: Pluto Press, 1993). 184 Choongh (1997).
185 ( e Guardian, 4 August 2005.
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Victims and accused people are not separate categories
So far in this book we have made an implicit assumption which is widely shared but is 
nonetheless erroneous: that victims and people accused of crime are separate groups of 
people. In reality, just as most people are victims of crime at least once in their adult life, 
so most people also oQ end at some time in their lives, many people do so many times, 
and many more are accused of this by the police. One-third of all men and 9% of women 
born in 1953 were convicted of at least one non-Road Tra  ̀ c Act oQ ence before the age 
of 46.186 Just think how many committed oQ ences and got away with them, as only a 
small minority of reported crimes end in conviction, and reported crimes are a tiny 
minority of the total number of crimes committed.187 And who are the victims of crime? 
Disproportionately young working class men and members of ethnic minorities – the 
groups who are disproportionately represented among convicted oQ enders.188 P e very 
people who, as victims, crime control adherents would protect are those people whose 
freedom would be sacriI ced the next day when they are, or are suspected of, oQ ending.

Sometimes the overlap in the two categories is complete. We refer throughout the 
book to the murder of Stephen Lawrence, a young black teenager, in 1993. One aspect 
of this tragedy, and one of the reasons why the police never successfully prosecuted the 
murder, was that when the police arrived they arrested his friend, Duwayne Brooks, 
and ignored his frantic pleas to look for the murderers in the direction he was pointing. 
He was thereaL er charged with numerous oQ ences (but never convicted). P e police 
eventually acknowledged his victim status, apologised for a catalogue of errors and 
paid £100,000 compensation. His solicitor commented: ‘Mr Brooks felt that because 
he was a young black man he was treated as a suspect and not a victim and witness.’189 
P e idea that his freedom would be more or less valuable depending on which of these 
categories we eventually agreed he belonged to is ludicrous.

It is essential that victims, suspects and o  enders respect 
the criminal justice system
Much successful policing depends on information and cooperation from the commu-
nity. Without community support the police would be even less eQ ective than they are 
now. But support is not guaranteed, and there is evidence that it has been in decline 
until very recently. P e proportion of the public who believe that the police do a ‘very’ 
or ‘fairly’ good job went down from 92% in 1982 to 82% in 1994, and those who thought 
they do a ‘very good’ job halved (from 43% to 24%).190 As we saw above, increasing 

186 Prime et al, Criminal Careers of those Born between 1953 and 1978, Home O  ̀ ce Statistical Bulletin 
4/01 (London: Home O  ̀ ce, 2001). 187 See Kershaw et al (2008) and the discussion in ch 2.

188 Morgan R and Newburn T, ( e Future of Policing (Oxford: Clarendon, 1997) pp 26–7. See also Hartless 
et al, ‘More Sinned Against than Sinning: A Study of Young Teenagers’ Experience of Crime’ (1995) 35 BJ 
Crim 114.

189 ( e Guardian, 10 March 2006. P e aspects of the case involving Brooks are discussed further in ch 
12, and the arrest aspects in ch 3.

190 Bucke T, Policing and the Public: Findings From the 1994 British Crime Survey (Home O  ̀ ce Research 
Findings No 28) (London: Home O  ̀ ce, 1995).
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conI dence in the police has become a key managerial objective, and this has produced 
some improvement. P us, in 2003/04, 47% of the population thought that the police in 
their local area were doing an ‘excellent or good job’, compared with 50% in 2005/06 
and 53% in 2007/08.191 Levels of satisfaction with the police are inl uenced by how the 
police do their job as well as by what they do and the results they get. P us the least 
favourable views of the police are held by those who have come into contact with them 
directly, whether as victims or suspects.192 Tyler’s empirical study found that people 
have a deeply ingrained sense of ‘fairness’ and ‘justice’ which enables them to accept 
results they regard as wrong if they feel the process by which they were achieved was 
fair.193 P at is one reason why it is so important that the police respect the rule of law.

If society divided neatly into oQ enders and the rest, the way oQ enders are treated by 
the police might not harm the way ‘the rest’ viewed the police, and their co-operation 
might not be jeopardised. As we have seen, however, very large numbers of people 
are both occasional oQ enders (and even more are occasional suspects) and occasional 
victims. P e overlap between suspect-communities and victim-communities means 
that if the police need to keep the victim-community on their side, they also need to do 
the same for the suspect-community. Tyler’s research suggests that treating suspects 
fairly is the best way to persuade them to respect, and thus cooperate with, the law in 
future. In other words, adherence to due process and the human rights of suspects and 
defendants can be of instrumental value in preventing and detecting crime as well as 
of value in itself.194

1.9.3 What is ‘freedom’?
We have so far used the term ‘freedom’ very loosely. As this is not a book of politi-
cal philosophy we shall not attempt to deI ne the term closely. P is leaves us open 
to the charge that our ‘fundamental concept’ is ‘under-determined’.195 We are well 
aware that freedom, like human rights, is a contestable concept and can take negative 
or positive forms. We could spend much of this book defending our own preferred 
political philosophy and the set of reforms that would follow from it. But we prefer to 
concentrate instead on presenting a detailed analysis of how criminal justice actually 
works and providing some broadly drawn indications of how we think it should be 
reformed. We do this in the belief that a clear understanding of the reality of criminal 
justice is a necessary precondition of successful reform. And we are not convinced that 
it is either necessary or desirable in this book to tie our suggested reforms to a particu-
lar political philosophy. Instead, we believe that the vast majority of our suggestions 
for reform, or something on their lines, are palatable to most people who subscribe to 

191 Kershaw et al (2008: 118). 192 Allen et al (2005: 10).
193 Tyler T, Why People Obey the Law (New Haven: Yale University Press, 1990).
194 See further Young (2008). 195 Ashworth and Redmayne (2005: 44).
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democratic values and the rule of law.196 In that sense our model should be understood 
as a negative one, in that we are clearer about what we are against than what we are for. 
It should also be understood as a sensitising device which does not pretend to provide 
all the answers but rather alerts one to the kinds of questions and considerations to be 
taken into account.

However, the types of freedom which we believe the criminal justice system should 
enhance include those of the community at large. P us the use of police powers against 
some communities more than others is a concern. As we shall see in later chapters, 
this is what happens with stop-search in relation to ethnic minorities, and the use of 
anti-terrorist powers in relation to people with Asian (previously Irish) connections. 
Equally important is the propensity of some communities to be victimised in certain 
ways more than others. For instance, many poor communities are badly aQ ected by 
drug-related crime. But if the police attempt to control crime in such communities by 
instilling more fear in their inhabitants than do the criminals, the desirable ends will 
have been frustrated by the means. Poor communities suQ er from ‘non-traditional’ 
forms of crime too. Working class people are harmed far more by dangerous work-
ing conditions than they are by street attacks and pub I ghts. And we are all far more 
at risk from illegal driving practices than we are from those who we conventionally 
think of as criminal. It follows that we must question the diQ erential powers provided 
by the law to police ‘normal’ crime, corporate crime and road tra  ̀ c, to take just a 
few examples; and to question the diQ erent ways in which law enforcement bodies 
use those powers and the diQ erent experiences of people suspected of these diQ erent 
crimes.

We are concerned about the actual ability of people to exercise freedom, rather than 
a theoretical aspiration. P is is why it makes no sense only to analyse the law without 
seeing how it actually works. To tell arrested suspects, for instance, that they can look 
up their rights in a law book to ensure that they are being treated fairly is a classic 
example of a theoretical right of zero practical value.197 Law students (and academics!) 
have trouble understanding what the rights of suspects are aL er lengthy study, so what 
chance would most suspects have? Even if they did understand them, would it really 
make any diQ erence? Asked by Choongh if the police had told him what his rights 
were, one detained suspect said bitterly:

What rights? You wanna see your rights? Your rights is all on one piece of paper [suspect gets 
out the charge-sheet]. P at’s your rights, right here! . . . I’m gonna be here until the morning 
anyway, so there’s no point is there.198

196 A similar method is employed by Schwartz J, ‘Relativism, Rel ective Equilibrium, and Justice’ (1997) 
17 LS 128 who writes that: ‘If we can rule out domination as unjust, the remaining arbitrariness among 
emancipatory conceptions seems harmless. At any rate, to rule out conceptions that license domination 
would be progress’ (p 153).

197 Under the PACE Code of Practice C, detained suspects have the right to consult the various codes of 
practice issued under that Act. See further ch 4. 198 Choongh (1997: 178).
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And so we approach the enhancement of freedom through criminal justice by argu-
ing that it be achieved by methods which take account of the real circumstances in 
which they operate. Due process mechanisms and crime control powers need to be 
sensitive to the context within which they operate. Searches of suspected drug dealers 
which are carried out in such an oppressive, arbitrary and discriminatory way that 
they provoke widespread rioting and long-term alienation of whole neighbourhoods 
from the police do not enlarge freedom but undermine it. P e lawful use of arrest 
powers in a non-discriminatory manner which cannot be shown to detect or prevent 
a signiI cant amount of crime does not enlarge freedom but undermines it. Due proc-
ess mechanisms which result in little protection for suspects but cause humiliation to 
victims or impede the police from detecting serious crime do not enlarge freedom but 
undermine it. Layers of bureaucracy that add nothing to due process protections and 
which divert criminal justice o  ̀ cials from achieving legitimate goals do not enlarge 
freedom but undermine it. And in deciding how much power to give the police, how 
much due process to provide to suspects, it makes sense to consider, within the par-
ticular social context concerned, how powers are likely to be used and experienced in 
practice, how much (preferably serious) crime we might thereby detect or prevent and 
how eQ ective due process mechanisms are likely to be.

To summarise, the freedom approach starts with the understanding that criminal 
justice practices are inherently coercive or involve signiI cant invasions of privacy. P e 
police and other law enforcement agencies have powers that enable them to do things 
which would otherwise constitute torts or even crimes: for example detaining people, 
entering their homes, seizing their property. For all this to be justiI ed, we need to be 
conI dent that:

there is some objective basis for treating a person as a suspect;(a) 
the treatment of the accused is not disproportionate to the nature of the (b) 
oQ ence or risk they are thought to pose;
the powers used are reasonably eQ ective at detecting or preventing crime and (c) 
that they do not lead to unreasonably large numbers of people being convicted 
of crimes they did not commit;
the beneI ts to be achieved by the use of coercive and invasive powers outweigh (d) 
the disadvantages to individual suspects and other citizens;
police, prosecution and court powers are not used unfairly, in a (e) 
discriminatory manner or for other improper purposes; and
preferably the law is enforced with consent – though ‘consent’ is a double-(f) 
edged sword, for it allows o  ̀ cials to avoid resorting to their legal powers, 
thereby circumventing the controls and safeguards which should apply.

P e weight to be attached to the above factors depends partly upon the political and 
social outlook of the observer. Some may want to keep controls on police powers to a 
minimum because their main anxiety is the level of crime. Others may be more anx-
ious about the improper, disproportionate or overtly coercive use of ‘ineQ ective’ police 
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powers. In the chapters that follow we attempt to objectively analyse the eQ ectiveness 
and impact of each stage of the criminal process. P is will help to understand how the 
overall freedom of all can be maximised.

1.9.4 Crime and social justice
If freedom is the main goal of criminal justice, and the use of resources has to be 
taken into account, it follows that criminal justice should not be analysed in isolation 
from other aspects of society which encroach on freedom. When considering the use 
of legal and I nancial resources to combat crime we should also consider other social 
needs in relation to, for instance, housing, employment, education, health and so 
forth. Given the considerable evidence that many indices of poverty (such as hous-
ing and employment problems) are related to conventional crime,199 tackling these 
social problems might be more cost-eQ ective than using the coercive powers of the 
state anyway.

One way of ensuring that we do not see crime in isolation from other social prob-
lems, and of highlighting the importance of social crime prevention as well as indi-
vidual crime control is to look at two divergent trends in social policy: those of social 
inclusion and social exclusion. P e exclusionary approach is characterised by Faulkner 
as one whereby:

Crime is to be prevented by e  ̀ ciency of detection, certainty of conviction and severity of 
punishment . . . ‘Criminals’ are to be seen as an ‘enemy’ to be defeated and humiliated, in a 
‘war’ in which the police are seen as the ‘front line’.

He contrasts this with Locke’s view that ‘the end of law is not to abolish or restrain but 
to preserve and enlarge freedom’. On this inclusionary approach:

Authority will not be respected if it is simply imposed: it has to be accountable and it has 
to be legitimate in the sense that respect for it has to be earned and justiI ed. Consideration 
for others and obedience to the law are learned by explanation, discussion, experience and 
example . . . Solutions to the problem of crime have to be sought by inclusion within the com-
munity itself – among parents, in schools, by providing opportunities and hope for young 
people – and not by exclusion from it.200

Greater fairness to all is possible without either undermining the ability of the system 
to bring the guilty to justice or to protect the innocent from wrongful conviction. P is 
is because, as this book will show, the criminal process as it currently operates shows 
strong exclusionary tendencies – failing to seek solutions from within the community, 
and failing to show adequate respect to individual citizens, whether in the roles of 
suspects, witnesses or victims.

199 Morgan and Newburn (1997).
200 Faulkner D, Darkness and Light: Justice, Crime and Management for Today (London: Howard League, 

1996) p 6.
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1.10 Conclusion

In this chapter we have shown that criminal justice can have several diQ erent pur-
poses, many of which conl ict with each other (and with social goals in other spheres 
of life) some or all of the time. While these conl icts will never be eradicated, it is 
important to have a way of prioritising the diQ erent purposes of criminal justice – not 
just in an abstract way, but in relation to speciI c problems. Only then can we hope to 
get near achieving the best possible solutions, in terms of maximum beneI ts for mini-
mum losses. Further, a rational system which applies consistent principles will be both 
fair and seen to be fair – which is a good thing in itself and has the added advantage of 
encouraging cooperation with the system and thus increasing the ability of criminal 
justice to control crime.

P e previous section argued that a rational ordering of goals, which gives a clear 
steer to those carrying out the system’s functions, is possible if we adopt freedom as 
the ultimate goal of criminal justice. P is does not involve abandoning crime control, 
crime prevention, concern for human rights or cost-eQ ectiveness. Instead it enables us 
to pursue all these goals to diQ ering extents and in diQ erent ways according to the con-
text in which one is operating. P e weighting of competing goals, interests and rights 
will still be necessary under our framework, but adopting the language of freedom 
should help us to calculate the value of those weights in a persuasive way – in a com-
mon currency. We might, for example, more eQ ectively convince the police to respect 
suspects’ rights (and politicians to stop dismantling them) if we highlight how these 
rights do not constrain but rather facilitate the achievement of the ultimate crim-
inal justice goal of promoting freedom. P at represents a clear advance on the human 
rights paradigm, which, as we have seen, has singularly failed to arrest the historic 
driL  towards crime control values.

It should be clear that we are arguing normatively – that is, we are arguing that 
enlarging freedom is what the system should be aiming at. P roughout the book we 
shall contrast the way the system actually operates with the way we believe it should 
operate according to this framework. However, this will not always be a huge diQ er-
ence. We shall see that, some of the time, the system implicitly operates according to 
a ‘freedom’ framework anyway. So, for instance, in domestic violence cases it can be 
argued that much police work is increasingly context-sensitive and primarily aims to 
protect women victims; law enforcement per se is a secondary goal. Domestic violence 
is a signiI cant component of the work of the criminal justice system and so frequently 
appears in our discussions throughout this book.201 Historically the criminal justice 
agencies have not taken victims of domestic violence seriously, but we will argue that 
there are ways that this can and is being done within the freedom framework advo-
cated. For example, in relation to CPS decision-making in domestic violence cases, the 

201 Domestic violence represents 15% of all violent crime. See Kershaw et al (2008).
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freedom framework can be used to argue against approaches that would force victims 
to participate in prosecution. At the same time it can be used to support prosecutions 
that do not need victims to give evidence.202 P e ‘freedom’ framework does implicitly 
inl uence the way the criminal justice system works. But because the freedom goal is 
never explicitly acknowledged, other goals sometimes creep in, creating incoherence 
and poor prioritisation. Our concern in the rest of the book will therefore be as much 
to describe the system analytically – to assess what it is trying to do and what it suc-
ceeds in doing – as it will be to advocate our normative position.

Another normative position, which we have shown is related to the ‘freedom’ objec-
tive, is that of an ‘inclusive’ society and, within it, an inclusive way of operating crimi-
nal justice. Again, we are as concerned to see the extent to which criminal justice is, or is 
not, inclusive as we are to argue for inclusiveness. Here we shall see that our normative 
goal and the harsh reality are even farther away from each other than is the case in rela-
tion to the freedom objective. P e social exclusionary tendencies of the criminal process 
rel ect exclusionary tendencies within wider society. P ese tendencies were exacer-
bated, if not actually encouraged, under the Conservative administrations in power 
from 1979 to 1997. P e Labour administrations in power since then have employed 
inclusionary rhetoric but the policy emphasis has been on encouraging more into con-
ventional paid work rather than reducing inequality.203 P is individualisation of social 
policy can also be seen in the criminal justice sphere, where the emphasis has been on 
remoralising or resocialising individual oQ enders so that they become responsible for 
‘reintegrating’ themselves into ‘law-abiding society’. Practical help and assistance to 
enable oQ enders to achieve this has been much less in evidence, as have the measures 
needed to tackle the conditions which generate conventional crime in the I rst place.204 
When oQ enders fail to take responsibility to stop their own oQ ending, exclusionary 
measures such as tagging, curfews and prison remain the default option.205

It may be some time, then, before the inclusionary philosophy is applied in full to 
criminal justice. In the meantime, it is important to sketch out the potential of an 
inclusionary approach. Raising awareness of the issues at stake is a step along the road 
to rational reform.

Packer’s conclusion to his analysis of American criminal law and criminal process 
has received little subsequent attention. But his I nal words206 are as pertinent now 
as they were in the late 1960s: ‘P e criminal sanction is at once prime guarantor and 
prime threatener of human freedom. Used providently and humanely it is guaran-
tor; used indiscriminately and coercively, it is threatener. P e tensions that inhere in 
the criminal sanction can never be wholly resolved in favour of guaranty and against 
threat. But we can begin to try.’ It is time we tried here too.

202 See further ch 7.
203 See Levitas R, ( e Inclusive Society?: Social Exclusion and New Labour, 2nd edn (Basingstoke: Palgrave 

Macmillan, 2005). 204 See Clements (2005).
205 See Gray P, ‘P e Politics of Risk and Young OQ enders’ Experiences of Social Exclusion and Restorative 

Justice’ (2005) 45(6) BJ Crim 938. 206 Packer (1968: 366).
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