
THE HINDU MARRIAGE ACT, 1955 

BOTHthe chief characteristics of Hindu marriage, uiz.,  polygamy 
and indissolubility of marriage have been swept away by the Hindu 
Marriage Act, 1955. The Act makes (a) monogamy a rule of 
law for all HindusY1 and (b) divorce available to all Hindus. It 
lays down as a pre-condition of Hindu marriage that neither party 
t o  the marriage should have a spouse living a t  the time of the 
marriage: bigamy has been made a penal offence and section 494 

of the Indian Penal Code has been made applicable t o  Hindus.'? 
The Act also repeals all the existing forms of Hindu marriage 

': 	 Pleader. Rajaqthan High Court, .Taipur, alrd J~ecturer ,  University Lalv Colleyr . 

Jaipur. 

s. 9 of the H ~ n d u  RIarriage I c t  defines Hindu.  The section runs:  

" (1) This Act applies : 

( a j  to any person n-110 is a Hindu by religion in any of its forms 
 ( 1 1 .  

tlevelopments, including a Virashaiva, a Tingayat  01. :t folloner of the B r n h ~ ~ ~ o  
Prathnana or Arya S a n ~ a j ;  

i b )  to any person who is a Buddhist, Jain or Sikh bv religion; and 
(c )  to any other person donliciled in the territories to uhich this Act 

extends who is not a l lus l im,  Christian, Parsee or Jelr- by religion, unlesz 
it is proved that any such person n.ould not have bepn governed by the Hini111 
lalv or by any custom or usage as  part of that law in respect of sng- vf 
the matters dealt n-ith lierein if this Act had not bezn passed." 

Zsplanat ion:  The folioning persons are Hindus,  Buddhists, Jairls or 
Sikhs by religion, a s  the casc niap be : 

(a)  any child, legitimate, or illegitinlate, both of \!hose parents nit. 

f-findus, Buddhists, Jairls or Sikhs by religion; 
i b )  any child legitimate or illegitimate, one of nhose parc.llts is a hind^^. 

Buddhist,  J s i u  or Sikh by religion and u h o  is brought lip a5 a n1rmh.r of 
the tribe, community, gionp or family to r h i c h  such parent belongs or 
belonged; and 

(c) any person liho is a convert or reconvert to the Hindu,  Buddhist,  .Jail1 
or Sikh religion. 

" ( 2 )  Notnithstanding anything contained in subsection (1) nothing con-
tained in this Act shall apply to the members of any Scheduled Tribe n.ithi11 
the meaning of clause ( 2 5 )  of Article 366 of the Constitution unlcss the 
central Government, by notification in the Ofic iu l  Gazci tc ,  othern-ise dirrcts. 

" (3) The expression ' Hindu ' in  any portion of this Act shall be con-
struod as if it included a person, though not a Hindu by religion, who 
is, nevertheless, a person to whom this Act applies by virtue of the prol-isioiii 
contained in this section." 

2 S. 484 of the Indian Penal  Code runs:  
Whoever, having a husband or a,ife living, marries in any case in 

which such marriage is void by reason of its taking place during the life 
of such husband or wife, shall be punished with iinprisonment of either 
description for a term which may estend to seven years, and shall also be 
liable to fine . . ." Polygamy has not been s-idcly practised in India  111 

recent times. Only men could practise it. 
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ancl in their place introduces one single form, i.e., the sacramental 
form of marriage." 

C'clpacity t o  Marry  

Since Hindu marriage is not merely a sacrament under the 
Act, but also a contract, the question of capacity to  marry has 
been given due importance. Under the Act, a Hindu male and a 
Hindu female may solemnise their marriage provided they fulfil 
the following conditions " : 

(a) Neither of them is an idiot or lunatic at the time of the 
marriage; 

(b) neither of them has a spouse living at the time of the 
marriage ; 

(c) the former has completed the age of eighteen years and 
the latter the age of fifteen years at the time of the marriage '; 

(d) they are not within the degrees of prohibited relationship '; 
(e) they are not sapindas to each other,7 unless a custom or 

3 The Hindu Code Bill purported to provide t ~ o  forms of marriage for Hindus :  
the sacrarnental form of marriage and the civil marriage. For  the sacranicntal 
marriage the formalities necessary were those provided for in the Hindu la>\ .  
For  the cil-il form of marriage the formalities prescribed u-ere very simple; 
each party was to sag in the prcsence of the marriage officer and the three 
witnesses that " I  take thee to be my lanful  u i fe  (husba~id) ."  Civil form 
of marriage has not found favour nit11 the drafters of the Hindu IlIarriage 
Act. This form has been provided in the Special hIarriage Act, 1951. Thus 
:I Hindu who desires to marry in that  forrn must have recourse to that Act 
and also face the consequences flowing from that Act. 

4 s. 5 of the Act. Hindu law formerly recognised no incapacity to marry,  e.y., 
child marriage. 

5 Under the Special Marriage Act, the age is tv-entg-one and eighteen 
respectively. 

6 Clause (g) of s. 2 of the Act defines " degrees of prohibited relationship " as  
follo!l-s : 

" (i) if one is a lineal ascendant of the other:  or 
(ii) if one x a s  the vife  or husband of a lineal ascendant or descendant of 

the other;  or 
(iii) if one was the wife of the brother or of the father's or mother's 

brother or of the grandfather's or grandmother's brother of the other;  or 
(iv) if the two are brother and sister, uncle or niece, aunt  and neplien-, 

or children of brother and sister or of two brothers or of two sist,ers; and all 
terms of relationship in those clauses shall be construed accordingly." 

Explanat ion:  F o r  the purpose of Clauses (f) and (g), relationship includes: 
(i) relationship by half or uterine blood as well as by full bloocl; 
(ii) illegitimate blood relationship as  nel l  as legitimate; 
(iii) relationship by adoption as well as by blood. 


7 Sapinda relationship is define? in  Clause ( f )  of s. 2 of the Act:  

" (i) 'Sapinda relationship with refi,ri.nce to any person extends as far 

as the t,hlrd generation (inclusive) in the line of ascent through the mother, 
and the fifth (inclusivej in the line of ascent through the father, the line being 
traced upwards in  each case from the person concerned, ~ h o  is to be counted 
as  the first generation; 

(ii) two persons are said to be sapindas of each other if one is a lineal 
ascendant of the other within the limits of ' sapinda ' relationship, or if they 
have a common lineal ascendant who is within the limits of sapinda relation- 
ship with reference to each of them." 
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usage applicable to them permits such a marriage between 
them ; 

(f) if the latter has not completed the age of sixteen years, 
the consent of her guardian in marriage has been obtained. 

If the above conditions are fulfilled, a Hindu male and a 
Hindu female can solemnise their marriage. All restrictions of 
caste, gotra, religion and sub-religion have been wiped away. 

However, not all the above conditions have been considered 
fundamental-fundamental in the sense that non-compliance with 
them would make the marriage a nullity. The breach of some of 
them makes the marriage void,'' the breach of some of them makes 
the marriage voidable," while the breach of others l 2  makes the 
marriage neither void nor voidable: thus when the marriage is 
performed in breach of either condition (c) or condition (f), the 
marriage is not a nullity. In  the case of breach of condition (c), 
the Act prescribes a punishment of simple imprisonment which 
may extend to fifteen days or with a fine which may extend to one 
thousand rupees or with both," while in case of the breach of 
condition (f), the Act provides that a person guilty of the breach 
shall be punished with a fine which may extend to one thousand 
rupees. l4 

If a breach of conditions (d) or (e) is committed, the marriage 
can be declared a nullity.15 In  addition to the risk of the marriage 
being declared a nullity, the Act also prescribes a punishment. 
For breach of any of these conditions the person committing the 
breach can be punished with simple imprisonment which may 
extend t o  one month or with a fine which may extend to one 
thousand rupees or with both.lb 

Fornzalities of Marriage 

The existing formalities of Hindu law necessary for the 
solemnisation of marriage have been retained. I t  has been laid 

"' Custom " or " usage " has  been defined in Clause (a) of s. 3 of the Act:  
" The expressions ' custom ' and ' usage ' signify any rule which, having 

been continuously and uniformly observed for a long time, has obtained the 
force of Ian. among Hindus i n  any local area,  tribe, community, group or 
f a m i l v....-. 

" provided that  the rule is certain and not unreasonable or opposed to 
A A 


public policy; and 
" Provided further that  in the case of a rule applicable only to a family. 

it has  not been discontinued hv the family." 
"Marriage had formerly to he &thin the s'ame caste and not betn-een persons 

in the same gotra. 
1 0  Conditions ( b ) ,  (d) and (e) above. 
11 Conditions (a) and (f) ;  the latter condit,ion is violated only when the force or 

fraud is exercised on the guardian, and not otherm-ise. 
1 2  Conditions ( c )  and (f) above. 
1%. 18 (a) of the Act. ' 4  s. 14  (c) of the Act. 
1 5  s. 11 of the Act. 16 S. 18 (b) of the Act. 

I.c.I..Q.-6 18 
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down in the Act that a Hindu marriage may be solemnised in 
accordance with the customary rites and ceremonies of either party 
thereto; where such rites and ceremonies include saptpadi, the 
marriage becomes complete and binding when the seventh step is 
taken.17 

The Act also provides for the registration of Hindu marriages, 
though registration is not necessary and the non-registration of a 
marriage will not affect its validity.18 The Act empowers the 
state governments to frame rules for the purpose of registration 
and i t  has been laid down that state governments have power 
to  impose a fine on failure t o  supply necessary particulars 
required for registration of marriage.lg 

Dissolut ion of lllarriage 
Probably no other provision of the Hindu Marriage Act has been 
so vigorously criticised as the provision of divorce.20 But since 
the idea of inviolability and permanent union between man and 
woman has been considered as not in consonance with the social 
facts of modern life and since it has been given up long since,' 
i t  was very natural for the framers of the Act, despite all orthodox 
opposition, t o  provide for divorce. Following English law, the 
Act provides for nullity of marriage, divorce and judicial separation. 

Nul l i t y  
The Act introduces the distinction made by English law between 
void and voidable marriage. Such has been the influence of 

17 S. 7 of the Act. 
1 8  S. 8 of the Act runs:  

" (1)For t,he purpose of facilitating the proof of Hindu marriages, t,he St,ate 
Government may make rules providing that the part,ies to any such marriage 
may have the particulars relating to their marriage entered, in such manner 
and subject to such condit,ions as may be prescribed, in a Hindu marriage 
register kept for the purpose. 

" (2) Xot~vithstanding anything contained in subsection (1) the St,at,e 
Government may, if it 1s of opinion that it is necessary or expedient so to 
do, provide that the entering of the particulars referred to in subsection (1) 
shall be compulsory in  t,he State or in any part thereof, whether in all cases 
or in such cases as mav be s~ecified, and where anv such direction has been 
issued, any person contravening any rule made In th"is behalf shall be punish- 
able with fine which mav extend to t~ventv-five runees. 

" (3) A11 rules underdt,his section shallUbe laidLbefore the State legislature, 
as soon as may be, after they are made. 

" (4) The Hindu marriage reuister shall at all reasonable t'imes be open 
for inspect,ion, and shall be a d m k i b l e  as evidence of the statements therein 
cont,ained and certified extracts therefrom shall, on application, be given by the 
Regjstrar on payment to him of the prescribed fee. 

( 5 )  Notwithstanding anything contained in this section, t'he validity of 
any Hindu marriage shall in no way be affected by the omission to make the 
pntrv " 

lG.--8'(i) of the Act,. 
20 See the Report of The Rau Commit'tee; gee Reports of Parliamentary 

Proceedings on Hindu Marriage Bill and on Hindu Code Bill. 

1 Pract,ically all countries of the civilised world recognise divorce. 
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English law on the framers of the Act that despite severe 
criticism of that distinction in England,2 the framers of the Act 
could not but incorporate it. The origin of this distinction is 
very old in English law. Originally an English marriage was under 
the jurisdiction of the Church and since the ecclesiastical doctrines 
always insisted that marriage is a permanent and indissoluble union, 
that i t  cannot be temporarily valid and that i t  must either exist 
for ever or never, the logical consequence of this doctrine was that 
ecclesiastical courts could not but hold that the parties were never 
married. I n  cases where the dissolution of marriage was considered 
necessary and the pressure of the Church against the dissolution 
of marriage was too great, the courts evolved a theory of voidable 
marriages in the guise of which they dissolved the marriage. The 
institution of marriage has now been emancipated from the 
jurisdiction of the Church. I t  is surprising that the distinction 
between void and voidable marriages still continues in English law." 
What is more surprising is that the framers of the Indian Act have 
incorporated that distinction in the Act. 

Void  and Vo idab le  Jlarriages 

A marriage solemnised after the commencement of the Act shall 
be void: (a) if either party at the time of the marriage had a 
spouse living; (b) if the parties were within prohibited degrees 
of relationship; or (c) if parties were sapindas to each other.4 

A marriage, whether solemnised before or after the commence- 
ment of the Act, shall be voidable: (a) if either party to  the marriage 
was impotent at the time of the marriage and continued to be so till 
the presentation of the petition; (b) if either party t o  the marriage 
was a lunatic or idiot a t  the time of the marriage; (c) if the respon- 
dent was at the time of the marriage pregnant by some person other 
than the petitioner: but no marriage will be declared a nullity on 
this ground unless it  is satisfactorily proved that the petitioner was 
ignorant of the fact of pregnancy and unless the petition was 

2 For  instance why the decree annulling a voidable marriage should have ret,ro- 
spective effect. 

See Newbould v. Att.-Gen. [I9311 P. 7 5 ;  also see an interesting article in 
8 Modern Law Review at p. 203, by 5'. H. Selvarli;  

See hlason v. hlason [I9111 N.I .  131: Bololie v. Fowlie [I9381 Ch. 7 7 4 ;  
I n  Re Evans [I9391 Ch. 1000; but see Dodsworth v. Dale [I9361 ? X.B. 503; 
but this exception was subsequently not recognised; see Re Ames Settlement 
[I0461 Ch. 217; see the follolving apt observation of TTaisey J. : 

" A marriage which holds good until it is challenged, as it can only be 
challenged by one of the parties to i t ,  and the retrospective effect of a decree 
of nullity declaring the marriage to have been void from the beginnino are  
ideas which I am bound to say involve some very curious consideration:.'" 

3 See Paras  Diwan,  " Hindu L a w  of Divorce, Contemplated Reforms and a few 
Suggestions, 1953 A.I.R. (Journal) p. 9. 

4 S. 11 of the Act,. 
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presented, in the case of pre-Act marriages, within one year of the 
commencement of the Act, and in the case of post-Act marriage 
within one year of the marriage and that matrimonial intercourse 
has not taken place, with the consent of the petitioner, since the 
discovery of the respondent's pregnancy; or if the consent of a 
spouse or her legal guardian was obtained by fraud or force: on 
this ground a marriage cannot be declared a nullity if the petition 
was presented after the expiry of one year from the date of the 
discovery of fraud or of ceasing of the force, and also if the 
petitioner with his or her free consent continued to live with the 
respondent as husband or wife, as the case may be, after the 
discovery of fraud or of ceasing of the force.' 

The English law of nullity is very unsat isfa~tory.~ The framers 
of the Hindu Marriage Act have tried to mitigate the harshness 
of the English law of nullity though in doing so they have also 
attempted certain innovations with curious results. 

The Act provides that no marriage solemnised either before or 
after the commencement of the Act and whether such marriage is 
void or voidable shall be deemed to have been lawfully dissolved 
unless a decree to  that effect has been pronounced by a competent 
court.' 

The novel feature of the Act in respect to the nullity of marriage 
is that i t  lays down that a petition for nullity of marriage can be 
presented only by either of the parties to  the marriage: if the 
parties choose not to  present such a petition, the marriage shall 
remain in force, whatever it  be.8 The curious inference from this 
provision is that a marriage performed in violation of any or all 
the conditions specified in section 5 of the Act, will continue to 
be in force if both the parties choose to live together. To some 
extent it can even challenge the penal provision of bigamy, since 
bigamy under the Indian law is not a cognisable offence "nd 
since under the Indian Law a complaint can be lodged only by 
a party aggrieved by the marriage.'' 

5 s. 18 of the Act. 

6 T h ~ s  fact 1s non accepted by E n g l ~ s h  a r l t e r s  and they favour ~ t s  reform 

7 That  is the effect of ss. 11 and 1 2  of the Act. 

8 S. 11 of the Act. 

9.198 of the Criminal Procedure Code. 

10 Under s. 198 of the Criminal Procedure Code a complaint can he lodged only by 
a n  aggrieved party. Thus,  the brother of a lunatic husband (vide Bai 
Rukshmoni's case, I .L.R. (1886) 10 Bom. 340), the brother of a second 
husband (bigamous), (vide I.L.R. (1902) 25 All. 132), t,he father of the first 
husband (vide I.L.R. (1909) 32 All. 78) cannot lodge a complaint: However, 
the effect of these cases has now been mitigated by adding a proviso to the 
sect,ion which runs, " Provided that ,  where the person so aggrieved is a woman 
who, according t,o the customs and manners of the country, ought not to be 
compelled to appear in  public or where such person is under t,he age of eighteen 
years or is a n  idiot or lunatic, or is from sickness or infirmity unable to make 
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I t  has also been provided in the Act that children born of a 
void or voidable marriage, before the pronouncement of the decree 
of nullity, shall be legitimate offspring of their parents and shall be 
entitled to  inheritance in the property of their parents," though 
they shall have no right of inheritance in the property of other 
relations. l2 

Divorce 
Either party to a marriage whether solemnised before or after the 
commencement of the Act may obtain divorce on any one of the 
following grounds : 

(i) the respondent is living in adultery; 
(ii) the respondent has ceased to be Hindu by conversion t o  

some other religion; 
(iii) the respondent has been incurably of unsound mind for 

a continuous period of three years immediately preceding the 
presentation of the petition; 

(iv) the respondent has, for a period of not less than three 
years immediately preceding the presentation of the petition, been 
suffering from a virulent and incurable form of leprosy; 

(v) the respondent has, for a period of not less than three years 
immediately preceding the presentation of petition, been suffering 
from venereal disease in a communicable form; 

(vi) the respondent has renounced the world by entering into 
a religious order; 

(vii) the respondent has not been heard of as being alive for 
a period of seven years or more, by those persons who would 
naturally have heard of it, had he been alive; 

(viii) the respondent has not resumed marital intercourse for 
a space of two years or upwards after the passing of a decree of 
judicial separation against that party; and 

(ix) the respondent has failed to comply with a decree for 
restitution of conjugal rights for a period of two years or upwards 
after the passing of such decree.'.? 

The wife has been given the following two additional grounds 
of divorce : 

(a) In the case of a marriage solemnised before the commence- 
ment of the Act, the wife may present a petition for the dissolution 
of marriage on the ground that at the time of the solemnisation 

complaint, some other person may,  1%-ith the leave of the court, iuake a com-
plaint on his or her behalf." 

The  result is tha t ,  except in the cayes covered by the proriso, only the 
husband or wife can lodge a complaint. 

fl s. 16 of the Act. 
12 Proviso to a. 16. l3 S. 13 of the Act. 
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of her marriage the respondent had a wife or wives living, or on the 
ground that the respondent has taken another wife after the 
solemnisation of his marriage with the petitioner: in both the 
cases it  is necessary that the other wife or wives should be living 
at the time of the presentation of the petition ' & ;  and 

(b) that after the solemnisation of the marriage, the husband 
has been guilty of rape, sodomy or bestiality.15 

Fair Trial R u l e  
That the framers of the Hindu Marriage Act were much influenced 
by the English law of marriage and divorce becomes further clear 
from the provision of fair trial to every marriage incorporated in 
the Act.lG The Act provides that no marriage shall be dissolved 
unless three years have elapsed since the date of the solemnisation 
of the marriage, though in cases of exceptional hardship, courts 
have been empowered to dissolve the marriage earlier.'' 

Three years have been considered as a reasonable period to  give 
a fair trial to every marriage. If parties fail to live together even 
after that, they are permitted to have recourse to  divorce. 

The principle is right, but it creates certain problems. For 
instance, if a party to the marriage is guilty of adultery after a 
few months of his or her marriage or if she or he is converted to  
some other religion, must the other party be asked to wait for 
three years ? 

There also seems some inconsistency between a few provisions. 
A provision of the Act l8 provides that if the respondent has refused 
to comply with the decree of restitution of conjugal rights for two 
years, the petitioner is entitled to obtain dissolution of marriage: 
suppose that a decree for restitution of conjugal rights is passed 
just after six months of the marriage and the respondent refuses 
to comply with it  for a period of two years. Under that provision 
of the Act the petitioner is entitled to  get a divorce after only 
two years and six months of his marriage, but the fair trial rule 
provides that no marriage can be dissolved unless three years have 
elapsed since the solemnisation of the marriage. Only if this is 
considered t o  fall under the exceptional hardship clause, can 
anomalous positions be avoided.'' 

1 4  s. 13 (2) of the Act. 
15  I b id .  
1 6  The fair trial rule has been almost verbatim taken from the English Matri-

monial Causes Act, 1950. 
1 7  s. 14  of the Act. 
1 8  s. 13 (1)of the Act. 
19 Proviso to s. 14  (1) of the Act. 
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Judicial Separation 

Either party to a marriage may obtain judicial separation on the 
presentation of a petition on any one of the following grounds: 

(a) the respondent has deserted the petitioner for a period 
of two years or more "'; 

(b) the respondent has been guilty of cruelty; 
(c) the respondent has been suffering from leprosy; 
(d) the respondent is suffering from venereal diseases not 

contracted from the petitioner; 
(e) the respondent has been habitually of unsound mind from 

the date of the marriage; and 
(f) the respondent has committed adultery.' 

In the provision for alimony the Hindu Marriage Act has made a 
fundamental departure from the English law of alimony. The 
Corpus Juris defines alimony as " the allowance required by law 
to be made to a wife out of her husband's estate for her support, 
either during the matrimonial suit or at its termination, where 
the fact of the marriage is established and she proves herself entitled 
t o  a separate maintenance." The English common law rule 
has its origin in another common law rule which provided that on 
marriage almost the entire property of the wife passed to the 
husband. This was probably the reason why English law imposed 
an obligation on the husband to maintain the wife, not only during 
the course of her marriage, but also after it. The wife is no longer 
obliged to pass on her property to  her husband, yet the common 
law rule of alimony continues. 

I n  this age of equality of sexes, the demand for chsngi~~g the 
meaning of alimony was n a t ~ r a l . ~  111 the Indian Parliament there 
was a heated discussion on this provision.' However, the Act lays 

20 See explanation to  s. 10 (1) of the Act. 
1 s. 10 of the Act. 

Also see: for suggestion in respect to grounds of nullity, divorce, and 
judicial separation, a n  article by the present writer, intitoled, " Hindu L a w  of 
Divorce, Lfarriage and Alimony," published in 1955 S.C.J. pp. 291-294. 

2 Hindus consider it their sacred duty to maintain the ~7-ife. 
" I t  is declared by Rlanu that  the aged mother and father ,  chaste wife and 

infant child must be maintained even by doing a hundred misdeeds."-
Rlitakshara on Yajnavall;aya, 11, 175; further on,  the Mitakshara declares: 
" IYhere there may be no property but what has been self-acquired: the only 
person whose maintenance out of such property is imperative are aged parents, 
wife and minor ch~ldren."  

G o m e  American state laws provide that  in certain circumstances a wife should 
pay alimony to her husband 

The  new law of marriage of China also contains a provision under which 
in certain circumstances the wife, too, has  to provide alimony for the husband. 

4 ss. 24 and 26 of the Act. There is no such provision in the Special Llarriage 
Act, 1954. 
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down the new version of alimony: Alimony now means the amount 
paid by one spouse to  the other in divorce or judicial separation 
proceedings for his or her maintenance and support. The Act 
provides for alimony during the divorce proceedings and after them, 
when a decree for dissolution is passed. 

In  all her measures of social and economic reforms, India is 
confronted with two diametrically opposlte views: one for making 
sweeping reforms, and the other for maintaining the s ta tus  quo.  
The Hindu Marriage Act has not found favour with the holders 
of either of the views. Even if it is assumed that the Act does not 
provide for what it should have, one can feel satisfied in what 
it has provided. The Act in providing for monogamy as a rule 
of law for all Hindus and in providing for divorce for all Hindus 
has certainly brought Hindu law into consonance with other 
systems of law : at  least one great blemish on our social institutions, 
polygamy, has been removed. This in itself is a great achieve-
ment. Its importance is realised when we recall the havoc it has 
wrought in the Conflict of Laws. 

Friends of India may feel satisfied that we are well on the road 
of progress and that we have already registered some progress. 




