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2.5 India: Landmark judgment establishes safeguards 
Torture of ordinary criminal suspects and political prisoners by police has long been widespread in 
India. Torture and ill-treatment are used to extract confessions, to extort money and to punish 
detainees. Methods of torture and ill-treatment include electric shocks, suspension from ceilings, severe 
beating with lathis (long wooden sticks) and kicking. Most torture occurs during periods of illegal 
detention following arrests that are unrecorded. 

Torture persists despite official acknowledgement of the problem and a series of positive 
judicial and administrative initiatives in recent years.21 There is a long tradition of judicial activism in 
India, with courts liberally interpreting the scope of fundamental rights set out in the Indian 
Constitution. Access by individuals to claim these rights has been assured through the development of 
Public Interest Litigation: since the late 1970s individuals and organizations have been permitted under 
Articles 32 and 226 of the Constitution to approach the Supreme Court and High Courts “in the public 
interest” on issues of fundamental rights on behalf of those unable to do so themselves. 

In September 1996 the Supreme Court of India made a landmark judgment condemning 
custodial violence and making several recommendations (see below). This allowed the development of 
practical mechanisms for preventing torture during arrest and detention and has had a significant 
impact on the manner in which individuals can be arrested and detained. Although levels of custodial 
violence have continued to be high, the judgment has forced police to rethink their widespread use of 
illegal detention and torture, and has provided human rights activists with a stronger legal position 
from which to challenge such practices. Crucially, the Supreme Court has treated custodial violence as 
an ongoing concern and continues to monitor implementation of its recommended safeguards and to 
issue further orders to protect detainees. 
 

Background to the 1996 judgment 
The origins of the 1996 judgment lie in the state of West Bengal 10 years earlier. On 26 August 1986 
the Executive Chairman of the Legal Aid Services, D.K. Basu, wrote to the Chief Justice of the 
Supreme Court of India highlighting concerns about custodial violence in the state and reported deaths 
in custody.22 He argued that it was vital to examine the issues, develop “custody jurisprudence”, 
formulate steps for awarding compensation to the victims or their relatives, and ensure accountability 
of police officers found responsible for torture. 

The Supreme Court accepted D.K. Basu’s request that his letter be treated as a Public Interest 
Litigation and asked the respondents – the State of West Bengal – to reply to the charges made in the 
petition. The state government of West Bengal replied that the police were not covering up deaths in 
custody and that wherever police personnel were found to be responsible, action was being taken 
against them. 

On 14 August 1987 the Supreme Court stated that there were increasing allegations of custodial 
violence in almost every state and a rising number of reported deaths in custody. The Court noted that 
there appeared to be no machinery to deal effectively with such allegations. It issued an order 
requesting all state governments to provide their response to the allegations, and further requesting the 
Law Commission of India to make suitable suggestions in relation to the question of custodial violence. 

In response to this order, affidavits were filed by several state governments, by the central 
government and by the Law Commission of India concerning custodial violence. The Court appointed 
a Supreme Court lawyer, Dr A.M. Singhvi, to act as amicus curiae (friend of the court) to help it gather 
information on custodial violence. 

In 1992 D.K. Basu – by this time a judge with the West Bengal High Court – gave a 
comprehensive judgment in his court on the issue of custodial violence. He set out in full the processes 
he thought should be followed to prevent custodial violence, to ensure independent investigations 
leading to prosecution of those responsible, and to provide compensation for victims.  

In the meantime, between 1986 and 1996, newspapers reported cases of torture and deaths in 
custody, human rights organizations raised such cases and pursued them in the courts, and Amnesty 
International conducted a major international campaign on human rights violations in India, putting 
forward detailed recommendations on arrest and custody procedures to combat torture and other abuses 
of human rights. 
 

The 1996 judgment 
In 1996 the Supreme Court finally issued its judgment in the case of Basu v. State of West Bengal.23 The 
judgment expressed the Supreme Court’s concern that “torture is more widespread now than ever 
before”. It stated that “‘[c]ustodial torture’ is a naked violation of human dignity and degradation 
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which destroys, to a very large extent, the individual personality. It is a calculated assault on human 
dignity and whenever human dignity is wounded, civilization takes a step backward.” 

The judgment referred to international human rights standards and to the fact that Article 21 of 
the Constitution of India protects the right to life, a provision that has been held by the Indian courts to 
include a guarantee against torture. It also made general recommendations relating to amendments to 
the law on burden of proof and the need for police training, and put forward arguments against the right 
to sovereign immunity for agents of the state responsible for torture and in favour of compensation.  

The judgment’s most far-reaching legacy is its 11 “requirements” to be followed in all cases of 
arrest and detention (para. 35). The “requirements” would, the Court hoped, “help to curb, if not totally 
eliminate, the use of questionable methods during interrogation and investigation” (para. 39). 

Briefly (and paraphrased), the requirements set out by the Supreme Court are as follows: 

1.  Police arresting and interrogating suspects should wear “accurate, visible and clear” 
identification and name tags, and details of interrogating police officers should be recorded in a 
register.24 

2.  Police making an arrest should prepare a memo of arrest to be signed by a witness and 
countersigned by the arrested person, giving the time and date of arrest.  

3.  Anyone arrested should be entitled to have a friend or relative informed of their arrest and place 
of detention “as soon as practicable”.25 

4.  If such a friend or relative lives outside the district, the time and place of arrest and place of 
detention should be notified to them by police through the Legal Aid Organization within eight 
to 12 hours. 

5  Anyone arrested should be informed of their right to inform someone of their arrest and 
detention “as soon as” they are arrested. 

6.  Information about the arrest and the details of the person informed of the arrest should be kept 
in a diary at the place of detention along with names of police officers supervising custody.26  

7.  On request, anyone arrested should be examined at the time of arrest and any injuries recorded. 
This “inspection memo” should be signed by the arrested person and the arresting police officer, 
and a copy given to the arrested person.27  

8. Anyone arrested should be medically examined by a doctor every 48 hours during detention.28  

9.  Copies of all the documents referred to above should be sent to the magistrate.29  

10.  Anyone arrested should be permitted to meet their lawyer during interrogation “though not 
throughout the interrogation”. 

11.  A police control room should be established at all district and state headquarters with 
information regarding details of those arrested and their place of custody displayed on a notice 
board.  

Although the Supreme Court commented that these requirements should be followed until “legal 
provisions are made in that behalf” (para. 35), it was no doubt aware of previous judicial directions 
along similar lines which had still not led to amendments in law. The Court could not direct the 
government to enact legislation, but stated that in its opinion it was clearly desirable that existing 
legislation should be amended to incorporate the “requirements”. This view was supported in 
November 2000 by the Law Commission of India, which in its Consultation Paper on Law Relating to 
Arrest recommended incorporation of the “requirements” into law. As of June 2002 the Indian 
government had not given any commitment that it intended to do so. 

To reinforce the “requirements”, the judgment stated that “Failure to comply with the 
requirements herein above-mentioned shall, apart from rendering the concerned official liable for 
departmental action, also render him liable to be punished for contempt of court and the proceedings 
for contempt of court may be instituted in any High Court of the country having territorial jurisdiction 
over the matter” (para. 36). The judgment further ordered that the requirements be issued to the 
Director Generals of Police and Home Secretaries of all states who in turn are obliged to circulate them 
to every police station under their jurisdiction and to have them posted in a conspicuous place in every 
police station. It also recommended that the requirements be broadcast on radio and television and 
distributed in pamphlets in local languages “creating awareness... transparency and accountability” 
(para. 39). 
 

Implementation of the judgment 
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In a visit to West Bengal in June 1999, Amnesty International delegates were told that arrest memos 
were issued in the majority of cases. The delegates saw copies of arrest memos and “inspection 
memos” as well as government orders instructing police to incorporate the guidelines into their 
working practices. The guidelines had also appeared on websites set up by some state police forces. 
However, there were continuing concerns about non-implementation of the require ments in many areas 
of the country where police were failing to issue arrest or inspection memos or to publicize the 
requirements, or were failing to implement the requirements, in full. 

For example, human rights activists in West Bengal told Amnesty International that arrest 
memos rarely had the signature of witnesses to the arrest    or, where witnesses were specified, police 
were accused of inserting the names of individuals well known to them as “stock” witnesses. 
Moreover, the use of inspection memos had not become widespread. 

Although acknowledging that the documents specified by the requirements would provide 
additional evidence in cases of illegal detention, human rights activists have pointed out that it is still 
possible for police to manipulate the memo of arrest (as above). Given that the detainee is not required 
to be provided with a copy of the memo of arrest, if information is filled in falsely there is no 
opportunity to challenge it or for the magistrate to verify its accuracy. Human rights activists have also 
pointed out that magistrates often fail to challenge police when the custody records are incomplete. 
These issues highlight the need for extreme vigilance within the judiciary to ensure proper 
implementation of the safeguards. 

 The requirement to give detainees a medical examination every 48 hours was not being 
fulfilled; there was no established system for doctors to visit police stations to medically examine or 
treat detainees, who therefore remained at the mercy of police officers to take them to hospital for 
treatment. 

There were also problems with the implementation of the requirement allowing detainees to 
have their lawyer with them during interrogation. The Supreme Court had previously interpreted the 
right of detainees to legal counsel (provided by Article 21 of the Constitution) to mean that detainees 
had a right to consult a lawyer of their choice and a right to the presence of a lawyer during 
interrogation. However, this right was rarely being granted in India even after the Supre me Court’s 
1996 judgment. A list of “Rights regarding arrest” on the website of the Uttar Pradesh police, reflecting 
the 11 requirements of the Supreme Court, stated: “As per provisions of law, persons under detention 
have the right to have the services of an advocate. However, during interrogation the advocate is not 
allowed to be present.” 

Implementation of the court’s directions nationwide has been monitored by the Supreme Court 
through its amicus curiae. Almost every six weeks the Supreme Court hears the amicus curiae on the 
progress of states in achieving implementation of its order – in relation to the 11 requirements and its 
general directions on investigation, prosecution and granting of compensation in cases of death in 
custody. As of June 2001, Amn esty International understood that the Supreme Court had received 
affidavits from every state government asserting that they were complying with the 11 requirements. 
The fact that such affidavits were on record ensures that evidence of non-compliance can promptly lead 
to contempt proceedings. 

The amicus curiae can highlight major violations and individual grievances, and in this role Dr 
Singhvi filed several applications recommending that the court issue further directions concerning 
custodial violence. On the basis of such applications, the Supreme Court in 1998 expressed concern 
about “deficient” information furnished by states on compliance with its 1996 judgment. It ordered all 
states to file affidavits indicating the status of all inquiries into custodial deaths and provide copies of 
all reports of inquiries.  

Dr Singhvi also made an application in which he urged the Supreme Court to issue a range of 
further directions relating to inquiries and post-mortems in particular. The application pointed to 
continuing failures to carry out impartial investigations into deaths in custody and drew on findings by 
the National Human Rights Commission on torture. In response, in January 2001 the Supreme Court 
issued a further notice to the central and state governments asking them to demonstrate why the Court 
should not issue further directions for adopting measures to prevent custodial deaths. 
 

Conclusion 
In following up its original order in this way, the Supreme Court has indicated its continuing concern 
and willingness to tackle the problem of custodial violence. However, there is still much work to be 
done to raise awareness of the Supreme Court’s guidelines among police and judicial officers as well as 
the public at large, and to monitor implementation of the 11 “requirements”. Nevertheless, the fact that 
the guidelines exist and that their non-implementation can lead to contempt proceedings and 
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departmental action has strengthened the hand of human    rights activists. Numerous petitions have 
been filed by lawyers and human rights activists challenging incidents of illegal detention, which 
carefully cite violations by police of the Supreme Court’s orders in the case of Basu v. State of West 
Bengal. Growing awareness among the public of their rights under this judgment through legal literacy 
training has been encouraged by human rights activists and judicial officers. Although torture and ill-
treatment remain widespread in India, the Supreme Court’s 1996 judgment and the efforts being made 
to implement it are encouraging signs that serious attempts are being made to get to the heart of the 
problem. 
 
21. Torture is not explicitly prohibited by Indian law. India signed the Convention against Torture in 1997 but had not yet ratified 
it at the time of writing of this manual. 

22. D.K. Basu was, in the 1970s, an advocate practising in the West Bengal High Court, where he spent much of his time 
defending victims of torture. He founded the Legal Aid Services–West Bengal, a state-level social action group based in 
Calcutta.  

23. Basu v. State of West Bengal, 18 December 1996, [1997] 2 LRC 1. (References are to the numbered paragraphs in this case as 
reported in Law Reports of the Commonwealth (LRC).) 

24. Plainclothes police officers have regularly arrested and interrogated people in India, making it difficult for victims to identify 
their torturers. 

25. This is an important safeguard against unacknowledged illegal detention, particularly crucial in areas of armed conflict in 
India where “disappearances” are common. 

26. The practice of keeping a “general diary” of arrests at police stations has fallen into disuse, so there are often no records that 
people have been detained. Lawyers or judicial authorities depend on these records if there are complaints of ill-treatment or 
other abuses during detention. 

27. Police in India have often claimed that detainees were injured before arrest or were unwell at the time of arrest and that their 
condition subsequently deteriorated, thereby arguing that deaths in custody were not the result of police violence. 

28. In issuing this requirement, the court was seeking to ensure evidence of the medical condition of detainees as a means of 
guarding against conflicting allegations of torture, etc. 

29. Under section 57 of the Code of Criminal Procedure, all detainees in India must be brought before a magistrate within 24 
hours of arrest. The magistrate then decides whether to remand them to further police or judicial custody. By requiring that these 
initial custody records are forwarded to the magistrate at the time of the detainee’s appearance before the magistrate, the 
Supreme Court was attempting to provide checks for the magistrate to ensure that proper legal procedures had been followed. 
Under normal circumstances the magistrate would only have the word of the detainee or their lawyer against that of the police if 
there were allegations of illegal detention. 

 


